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President's Message 


Tce WHO ATTENDED the mid-winter meeting at 
the Americana in Miami Beach and at the Habana Hilton in Havana 
could write a volume on the constructive and enthusiastic business sessions 
as well as the delightful entertainment program. My only regret is that 
every member was not with us. I sincerely hope that all of you who were 
unable to be with us at the mid-winter meeting are making your plans 
to attend the annual convention at the fabulous Fontainebleau Hotel in 
Miami Beach which is to be held immediately preceding the American 
Bar Association Convention in that City. A report on the mid-winter 
meeting appears elsewhere in this issue. You will be hearing in the near 
future from Lowell L. Knipmeyer, our Executive Vice President, and 
William A. Gillen, our Convention Chairman, with reference to the 
Convention program. They promise that it will be the finest we have 
ever had, as to outstanding insurance and legal speakers and also, as to 
entertainment and fellowship. 

Ed O’Brien, Chairman of the Publicity and Public Relations Com- 
mittee, deserves a blue ribbon for the fine job which he did in publicizing 
the work of the Federation at its Mid-Winter Meeting. A number of 
insurance publications carried stories about our activities. 

Your President received many letters from attorneys and insurance 
company executives commending the Federation for the work being done 
by the Ways and Means Committee, headed by Gregory Brunk, and the 
Research and Development Committee, headed by Frederick M. Garfield, 
towards developing a plan of positive action to assist the insurance in- 
dustry in combating the successful activities of those attorneys who are 
crusading to make casualty insurance companies pay greater and greater 
amounts without regard to liability. From the response which we have 
had, I am convinced that the insurance industry is looking to us for lead- 
ership. A number of thoughts and suggestions have already been sub- 
mitted to the Committees. I hope that other members of the Federation 
will write their suggestions before the time of the annual meeting in 
August. 

We have recently written a letter to each State Chairman requesting 
prompt action in obtaining new articles for the Quarterly. It is most 
important that the State Chairmen give our fine Editor assistance with- 
out delay. The Quarterly has become an outstanding legal publication. 


The Editor needs your cooperation to keep it on top. 
GEORGE F. WOODLIFF 
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Our Mid- Winter Meeting 


Our Mid-Winter Officers and Board of Governors Meeting was well 
attended at the Americana Hotel in Miami Beach on February 19, 20 
and 21. Members of key committees and others were also present to 
partake in the business sessions. 

On Thursday evening President George Woodliff opened his suite to 
all of those who were present for a preliminary reunion of friendships 
prior to the entire group adjourning to one of the spacious dining rooms 
of the hotel for a late evening dinner. 

Friday morning there was a breakfast meeting for officers and board 
members where various subjects were discussed and acted upon before 
convening the general business session that morning. Committee reports 
were received, and plans were discussed for the annual convention next 
August. A second breakfast meeting of officers and members of the Board 
of Governors on Saturday morning was followed by another general 
business session, at which time final plans were set for the program for 
the forthcoming annual convention. 

The report of the Federation Award committee was received and ac- 
cepted, but the public announcement of the selectee for the award this 
year will not be made until a later date. A general discussion was had 
concerning the desirability of continuing to print an annual biographical 
roster of members, and it was decided to continue publishing the annual 
roster. 

A report of the Incorporation and Taxation committee recommending 
the incorporation of a Federation Foundation was accepted. The nature 
and purposes of this recommended foundation appear in another article 
in this issue under the title ““Why A Federation Foundation?’’ by the 
chairman of the Incorporation Committee, Mr. Ralph E. Becker of 
Washington, D.C. 

Considerable discussion was also had as to how articles could be 
procured from the members for our Quarterly. Several members present 
volunteered forthcoming articles, and President Woodliff stated that he 
would write each State Chairman and urge him to use his best efforts 
to procure articles from members in his particular state. 

Those who attended the meeting at Miami Beach found the Americana 
hotel a most pleasant and luxurious place for basking in the warm winter 
Florida sunshine. Time was allowed each day for recreational activities, 
including a delightful boat cruise on Biscayne Bay and out into the ocean 
to see the Miami Beach skyline aboard the palatial yacht, the Bahama 
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Queen. This trip was given to the members present as the courtesy of 
our Florida host and hostess, Mr. and Mrs. William Gillen, and his firm 
of Tampa and Miami. This was a particularly “‘wet’’ party because of 
intermittent heavy rain during the cruise, but enough sunshine during the 
afternoon was forthcoming to allow for sunbathing on the decks. 

Sunbathing and swimming were also enjoyed Saturday afternoon at 
the hotel outdoor pool and the ocean beach. A cocktail party and steak 
dinner concluded the events at the Americana on Saturday night. 

On Sunday twenty-seven of the members were air lifted on a National 
Airlines plane from Miami to Havana, Cuba for a continuation there on 
Monday of some of the unfinished business of the preceding sessions. This 
portion of the meeting was held in the Habana Hilton in the Cuban 
capital city of Havana. An interesting sidelight of this portion of the 
meeting was that some of the members saw for a few minutes and visited 
with the Cuban rebel leader, Fidel Castro, who at the time was staying 
at the Habana Hilton after a triumphant entry into the city following 
the collapse of the Batista government. 

The response and enthusiasm shown at the Mid-Winter Meeting 
augurs for a well-planned and interesting forthcoming annual convention 
of the Federation at the Fontainebleau Hotel in Miami Beach beginning 
on August 19. Make your plans now so that you will be sure to be 
present to enjoy the fine convention that it will surely be. 


EYE GLASSES FOUND 
The wife of the member who lost her glasses on the yacht 


trip at our February meeting may reclaim them by contacting 
our Secretary, L. J. Clayton, P. O. Box 2179, Houston, Texas. 
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Why a Federation Foundation? 


By RALPH E. BECKER * 


Te OFFICERS AND BOARD OF GOVERNORS of the 
Federation of Insurance Counsel at their Mid-Winter Meeting in Miami 
Beach on February 21, 1959 unanimously approved a report submitted by 
the Incorporation and Taxation Committee recommending the incorpora- 
tion of a Foundation. This brief article sets forth the reasons why a Foun- 
dation should be established by the Federation and the benefits to be de- 
rived through it. —The Committee was directed to select the state of incor- 
poration and to prepare the final details for submission to the Federation 
membership at the 1959 Convention in August. 


Should a Foundation of the Federation of Insurance Counsel be incor- 
porated under the laws of any jurisdiction, it would come within the 
purview of a so-called ‘membership corporation.”” By definition, a “‘mem- 
bership corporation”’ is composed of members rather than stockholders, as 
the corporation issues no capital stock and is not organized for pecuniary 
profit. 


The non-profit membership corporation has steadily increased in popu- 
larity over the years. Such increased popularity is primarily attributable 
to the exemption from taxation accorded some such corporations, and oth- 
er privileges, rights and immunities growing therefrom. Tax exemption 
is granted by the Internal Revenue Service under the provisions of Section 
501 (c) (3) of the Internal Revenue Code of 1954, which for the pur- 
poses of our discussion, defines a tax exempt organization as any corpora- 
tion organized and operated exclusively for educational purposes ‘‘no part 
of the net earning of which inures to the benefit of any private shareholder 
or individual, no substantial part of the activities of which is carrying on 
propaganda, or otherwise attempting, to influence legislation, and which 
does not participate in, or intervene in (including the publishing or dis- 
tributing of statements), any political campaign on behalf of any candi- 
date for public office.” However, an organization is not exempt from 


* Member of Brookhart, Becker & Dorsey, Washington, D. C.; Chairman, Incorpora- 
tion and Taxation Committee. Other committee members are Richard W. Galiher of 
Wahington, D. C. and Edward C. German of Philadelphia. 
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taxation merely because it is not organized and operated for pecuniary 
profit. The objects and purposes for which the corporation is organized, 
the type of activities carried on by the corporation, and the manner in 
which the revenue of the corporation is expended are of the essence in the 
making of a determination by the Internal Revenue Service whether tax 
exemption should be granted. Generally, such a determination will be 
made only after the corporation has been in existence for at least one year. 
It is the considered opinion of the members of the Incorporation and 
Taxation Committee of the Federation of Insurance Counsel that under 
the Certificate of Incorporation prepared by the Committee, the Founda- 
tion would be able to secure a tax exemption provided, of course, that the 
revenue of the Foundation is expended in accordance with the purposes and 
objects for which it was incorporated. Once a corporation has been granted 
an exemption from taxation by the Treasury Department, the contribu- 
tions it receives to carry on its corporate purposes are not considered in- 
come to it for income tax purposes, and the individual or organization 
making such contribution would receive a charitable contribution deduc- 
tion for income tax purposes. 


The principal purpose underlying the incorporation of a Foundation 
for the Federation of Insurance Counsel would be to receive gifts, bequests 
and devises from individuals and grants from insurance companies and 
other corporations and organizations, as well as foundations such as the 
Ford and Rockefeller Foundations, so that with this revenue work of an 
educational nature may be accomplished which will be a lasting contribu- 
tion to the field of insurance. 


In practical terms an organization cannot expect grants of significant 
monies for necessary research of pressing problems, unless they can offer 
the grantor the benefit of tax deductibility. Given the availability of tax 
deduction it may be assumed, with some confidence, that the Federation 
would be looked upon favorably by many concerns, as a source of valu- 
able knowledge on which to draw for the resolution or their critical 
problems. American industry and commerce and the great foundations 
springing therefrom are vitally concerned with insurance and have all the 
funds needed to support studies by those within the Federation or their 
agents. It would be impossible to list all of the studies which industry 
might desire of the Foundation. One may surmise that fields such as atomic 
radiation liability, product liability, liability without fault, space law 
would be areas in which the Federation Foundation would receive calls 
for studies. 

Provided that the Foundation is granted a tax exempt status by the 


Treasury Department, such gifts that‘it may receive would be deductible 
by the donor for federal income tax purposes. Solicitations for funds could 
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then be made on behalf of the Foundation using this most important factor 
as an added inducement for making a contribution. By virtue of the tax 
exempt status, contributions will be received that otherwise would not have 
been made. As examples, the American, Federal and District of Columbia 
Bar Associations, as well as other Bar Associations, have Foundations 
similar to the one contemplated for the Federation of Insurance Counsel. 
These Foundations have been granted a tax exempt status by the Treasury 
Department and thereby have received endowments that have enabled them 
to promote research which has made substantial contributions to our 
system of jurisprudence. 


The Foundation would not merely serve as a conduit for funds, but 
its trustees would investigate the worthiness of any suggested project and 
make certain that the grant desired would be made in accordance with the 
restrictions in the Foundation’s Certificate of Incorporation. Since the 
Foundation would, in effect, underwrite the project and assure the indi- 
vidual, corporation, or eleemosynary organization granting the funds that 
the purposes for which the funds were granted would be carried out, the 
Trustees of the Foundation would have the duty of initial investigation 
and thereafter pursuing the matter to be certain that the approved project 
was carried out properly. Ordinarily, the Trustees of the Foundation 
would expect that an offer of funds made by an individual, corporation or 
eleemosynary organization, would define the terms of the grant so that the 
Trustees of the Foundation could consider and pass on those terms. 


Some of the other minor advantages which would be achieved through 
the incorporation of the Foundation are: 

1. Convenience and flexibility not attainable in other forms; 

2. Perpetual existence; 


Power to take, receive, hold and convey real and personal property, 
and enter into contracts; 


we 


4. Receive by gift, grant, bequest or devise, real and personal 
property; 

5. Management vested in a Board of Trustees, specially selected by 
the members of the corporation. 


For the foregoing reasons, it is respectfully submitted that the Founda- 
tion of the Federation of Insurance Counsel should be established and 
incorporated. 
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Traffic Court Procedure 


Transcript of a Panel Discussion, held at the Eighteenth Annual 
Convention in San Francisco on August 22, 1958 


LOWELL D. SNoRF, JR., of Lansing B. Warner, Inc. Chicago, Illinois, 
Moderator 


ALBERT B. HOUGHTON, Chairman, American Bar Association, Traffic 
Court Program 


JAMES P. ECONOMosS, Director of American Bar Association, Traffic 
Court Program 


Roy BRONSON, of Bronson, Bronson %& McKinnon, of San Francisco 


Mr. LOWELL D. SNoRF: The American Bar Association has a 
special committee on the traffic court problem. The amount of time 
that is devoted to this program is really fantastic, and of all of the 
things that I do in the organized bar, this particular activity is by far 
the most stimulating to me because this is the fundamental thing that 
the organized bar has to preach to the general public. It would be unwise 
for me to try and cover what the other members of this panel will describe 
to you briefly, but the proposition is simply that we contend that the 
ordinary man on the street will have his first and perhaps his only ex- 
perience with a court system of our country as a participant before a traffic 
court, and unless the traffic courts are of a high level, he will have a low 
regard for our judicial system and in particular for members of the bar. 

Now, there are many other aspects to this general proposition, but 
these men who are on this committee are dedicated and spend a tre- 
mendous amount of time at it, and what we need is help, help from you. 

The last part of Mr. LaBrum’s address today, which I thought was 
truly remarkable, read this way: 

““‘While members of the federation have a significant community posi- 
tion, the greatest contribution that can be made by federation members 
will be to encourage and educate the public that it must do for itself all 
things necessary to bring about a reduction in automobile traffic toll. 
This would include better traffic law enforcement, better traffic courts, 
better engineering and highways, better automobile engineering, and its 
specifics, better driving, and sensible conduct by pedestrians.” 

Only by this can we reduce this terrible traffic toll and our particular 
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program will develop some of those aspects which we hope you will 
take back to your companies. 

Mr. Houghton of Milwaukee has been chairman of this committee 
since its organization. 

He is the best known man in the field, and I would like to present 
to you now, Mr. Houghton. 

Mr. ALBERT B. HOUGHTON: Mr. Snorf, and gentlemen: 

I made three assumptions to start out with. 

The first assumption is that very few of you have ever appeared in 
traffic court to defend an accused violator. The second assumption may 
be more violent, that none of you has ever appeared as defendant in the 
traffic court, and the third is you know very little about the American 
Bar Association’s traffic court program. 

The program of the American Bar Association was started in 1942 
and it had for its object and still has as its object the improvement of 
the administration of justice in traffic courts. 

Traffic courts around the country are of all sorts and descriptions. 
You find some traffic court cases tried in the back of barber shops; you 
find them wherever the justice of the peace may see fit to have his office. 
You have traffic courts like those in Atlanta and like those in Minneapolis 
and a few other places where the judges wear robes and the ocurt is con- 
ducted with all the decorum and dignity of the Supreme Court, and in 
those cases, of course, or in those courts, you have ideal conditions. 

Each year for the last few years we have had reports of traffic court 
procedures and statistics from all cities in the United States of 10,000 
or over. Last year we included those of 5,000 or over, and we had 
1,276 cities reporting. 

There were brought into traffic courts 25,500,000 people charged 
with violation of traffic court laws or ordinances. 

That included, of course, parking and so forth, but there were trials 
for moving violations in those 1,276 cities of about five and a half 
million people. 

That statement is enough to shock, that more people, many times 
over, get into traffic court than all the other courts combined, and the 
serious part of it is this, that they form their opinions of how justice is 
administered in this country by their experience in traffic courts. 

If they are properly treated, if their rights are respected and explained 
to them before trial by the traffic court judge, then they come away with 
a proper impression of how justice is administered in this country. 

Otherwise, their impression is bad and it’s not good for our court 
system if they come out of the courtroom with the idea that they have 
been railroaded or improperly convicted or their rights have not been 
respected. 
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That is a tremendous number of people, and the key to the situation 
is the driver. You can’t bring an automobile into court, you can’t bring 
a road into court, you can’t bring a structure into court. The people who 
are brought into court are drivers, and they are the people who are 
charged with violating some traffic rule, regulation or ordinance, or what- 
ever it may happen to be, and they are brought into court because some 
officer has apprehended them and charged them with violating some one 
of these rules, laws, or regulations. 

Most of these people who are tried in traffic court end there. Our 
figures show from these twelve hundred odd cities, that a very small 
fraction of one per cent of the people who are tried there ever appeal their 
cases, so that is their first and their last chance. 

It has been the effort of the American Bar Association acting through 
this committee and with the help of many others, to improve the adminis- 
tration of justice in these courts, and here is what we have done: 

We have, over the years, held conferences attended by judges and 
prosecuting officers and others interested in the program, mostly judges; 
we have held regional conferences each year, and those are held throughout 
the country; we have also held one for the last few years in this state; 
we have held three in the New England states or the eastern seaboard, 
financed largely by the S. O. Foundation, and we have held them in 
Tennessee, in Phoenix and other places. 

In addition to that, we have held state conferences of these judges 
and prosecutors, and you would be agreeably surprised to see how anxious 
these judges and prosecuting officers who attend these meetings are to 
learn and profit by what they hear at these conferences. 

A judge leaves those conferences and he goes back home and tries to 
improve his courtroom. 

I can tell you what happened in New Orleans. They had a traffic 
courtroom there that wasn’t one-fifth the size of this room. It was so 
small that they couldn’t even get the defendants in there at the opening 
of the court, and through the work of this undertaking by the bar 
organization, we got the women’s clubs around the State of Louisiana 
and particularly in New Orleans, to focus their attention on this situation, 
and though the judge had been trying to convince the common council 
of the city for three years to have a better courtroom, the women who 
attended and saw the situation raised so much publicity that in three 
weeks they had a new courtroom in the city hall that was adequate for 
the purpose. 

These judges also learn about the rules of evidence. Many of them 
are not lawyers, unfortunately. 

They learn about radar, urinalysis tests for intoxication, blood tests, 
skid marks, all the things that enter into the evidence that is used in 
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trying the alleged defendant for the violation which they claim he has 
committed. 

In addition to these undertakings on the part of the American Bar 
Association, we have demands made upon our committee and upon this 
department of the Bar Association for help from states, from cities, from 
counties. 

We make surveys with the result that constitutions have been 
amended. That was true in California, that was true in other states and 
in cities where we have made surveys through our staff; particularly, 
recently in the city of Philadelphia they have put in a whole new court 
system to do away with the “‘fix.” 

It was true in Philadelphia that the judges of the traffic courts were 
mostly ward committeemen who got their patronage from fixing tickets. 
That was a tremendous undertaking, and now they have adopted there 
this “‘funny form”’ as we say of the traffic court ticket which can’t be fixed. 

The only way a man can get out of a trial for the offense is to 
fix the officer at the time he is apprehended. 

Those are the fundamental ideas and methods by which we are 
endeavoring to improve administration of justice in traffic courts through- 
out the country. 

Now, it’s big business. 

In the city of Chicago last year they collected twelve million dollars 
in fines for traffic violations. 

In Detroit about ten million dollars. 

In Los Angeles, I think it was nine. 

So that if you take the country over, the drivers who were brought in 
for violating these different laws are contributing a large amount to 
learn that the proper thing for them to do is obey the traffic rules, laws 
and ordinances. 

We can demonstrate from the figures that are available that there 
is a direct relation between proper law enforcement of traffic laws and 
accidents. 

It’s axiomatic in the field that good enforcement means a good 
accident record; poor enforcement means a poor safety record, so that 
this undertaking of the American Bar Association has two results. 

First, the improvement of the administration of justice in this country, 
and second, improvement in safety records, and the saving of life and 
limb, of course. 

Last year, it was shown by the reports of the Safety Facts that 
sixteen thousand some odd were killed in automobile collisions, and more 
than that number were killed where there was no collision, they drove 
off the road, they hit a culvert, they went to sleep, and in practically every 
case they were violating the speed laws, so there is a direct connection 
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between what we are undertaking to do and those things in which you 
are interested, safety and saving of money. 


* * * * 


Mr. SNORF: James P. Economos is the executive director of the 
program. Jim has been a well-known lawyer in private practice. In 
1942, our esteemed colleague, Cody Fowler, in setting up this committee, 
saw fit to put Jim in charge. 

The members of the Traffic Court Program, of course, are part-timers. 
We are especially lucky, I think, the American Bar Association is espe- 
cially lucky to have a man of James’ caliber running our program, and he 
is a virile, stimulating aggressive rascal and I am sure you will like to listen 
to him. 

Mr. ECONOMos: I can see I am among friends, it’s not always that 
you have an opportunity to have the majority of your committee with 
you backstopping you from making mistakes. 

However, I want to take this time to tell those of you who are 
practicing and also those of you who are house counsel and company 
attorneys, that here is a group of practicing lawyers who have given 
volunteer time to the improvement of the administration of justice. 

Each year since they have been on the committee they have had to 
spend a minimum of fifteen days in session plus the time to go to the 
meeting and come.back from the meeting. 

This is more than just devotion to duty. It’s above and beyond 
the call of duty. It’s a lot easier for a paid staff member like me to get 
up here and continue to be subsidized in the kind of work. 

We have two objectives in the so-called working side of the program. 
One is to improve the organization or structure of the courts which deal 
with traffic cases, and two, to improve the personnel who are assigned to 
these courts, how we do it, when we do it, and where we do it. 

It has been partially explained to you by Mr. Houghton. We actually 
need a mass brain-washing job with the judges and prosecutors who are 
assigned to these cases. We have to get them into the feeling and have 
dedication that here is an opportunity to educate for the purposes of 
promoting and maintaining and upholding the principles of democracy 
upon which this country was founded. 

I think the greatest threat to individual liberty lies in the manner 
in which our public shrinks from the traffic violation. 

The public attitude in this area makes an entirely big difference in 
the communities’ traffic safety environment. 

Believe it or not, you have to be an awfully good lawyer to be a 
good judge in traffic court. You have more constitutional law problems 
thrown at you every day in the traffic court without any of them ever 
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being recognized as such because of the rapidity with which too many 
judges undertake to do their work. 

Why? 

Because they are part-time judges, they don’t spend full time in 
traffic court. Every time they are in court they are fighting this case load 
that they have to get back to the office to make some money and you 
can’t blame them. It’s a terrific problem of reorientation and dedication to 
principles. 

We have had many developments to help these judges, uniform 
traffic ticket and complaint, model rules governing procedures in traffic 
cases; the needs and long range objectives for traffic court improvement 
which were adopted by the public officials last December under the com- 
mittee headed by United States Supreme Court Judge Tom Clark. 

We have had the problem of public support. Harry talked about 
public support, citizen support, leadership support which is one of the 
objectives of the meeting we are having next Tuesday in the Biltmore 
Bowl at Los Angeles, and we have a first national laymen’s conference for 
traffic court and safety with the dual purpose and dual objective of 
making the lay persons who come to that meeting acquainted with the 
problems of the bar with reference to improving traffic courts, and on 
the other hand having the attorneys become better acquainted with the 
problems of traffic safety. 

Mr. Peterson, president of Standard Oil of California, is one of our 
key noters. 

Mr. Justice Clark and Mr. Houghton will be co-chairmen of 
the meeting. 

I could go and tell you many things that have happened, but I just 
want to make this final comment and that is this—you cannot ever 
conduct a program of this magnitude without national leadership such 
as that can be provided by the American Bar Association. 

It must take its enthusiasm, its direction, and its integration of effort 
through this national leadership which will go on through into the 
locality, in the communities, and your traffic judge, all of the traffic judges, 
really comprise the task force that Hap LaBrum,. was talking about 
which is so needed and so vital to the improvement of the accident 
situation. 

The judge alone can make the environment and the traffic safety 
climate of the community better or he can ruin it and we have seen both, 
and we can tell you it can be done just that way. 
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Mr. SNORF: We are now going to watch a film which is one of 
four that has been produced by the traffic court program. Our grant came 
from the Automotive Safety Foundation. They gave us $100.000.00. 
The purpose of these films is to educate those judgess and those people at 
a local level who are otherwise unable to attend our traffic court con- 
ferences. We consider these films useful, but we don’t think they are 
as good as a personal appearance in traffic court conference, but they do at 


least a preliminary job. 
* * *x *x 


Mr. SNORF: The last member of our panel is Roy Bronson from 
San Francisco. 

Mr. Roy BRONSON: This film you have just seen is one of four 
films. Every time that we hold a conference of judges, whether it’s a 
state conference, a local conference, or a regional conference, there are 
always two or three or four missionaries that go forth with our gospel, 
so to speak. They are simply enthused about the program and they 
go back to their counties and they want to teach all the other judges 
everything they have learned, and a great many of these rump meetings 
have been held. 

We have felt that in order to spread our work, because after all our 
ability is limited to cover the nation, that if we would take the most 
technical phases of our program and have them filmed, that we could 
then have these films available for the missionaries and they could hold 
their own little meetings and in that way we would spread the work of 
our committee all over the United States in due course. 

These four films cover, as I say, the most technical phases. The first 
is to orient the judge on the traffic problem and that is the name of the 
film, ‘“The Traffic Problem.’”’ Next is courtroom procedure, which we 
really expected to show you here today. It’s an excellent film and 
shows the judge how to conduct his courtroom with dignity and aplomb. 
The next is corrective penalization, which is the most important thing 
in our program, and the last is on administration of the court. 

You can well imagine that the automobile manufacturers in the 
United States thought pretty well of our work or they wouldn’t have 
spent a hundred thousand dollars to produce four films. Actually, we 
need eight more films to cover our full program, so in that way a two- 
or three-day conference would be held and all of the essential features 
would be covered by films, and in addition to that, of course, the judges 
have question and answer periods and give their own views, and it’s 
very educational. 

I suppose the primary purpose or function of an insurance company 
is the distribution of loss. A very important secondary function is what 
they call conservation, in other words, reducing that loss. 
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Last year, 1957, there were according to the National Underwriters, 
something like four billion, nine hundred odd million dollars in premiums 
received on automobile casualty insurance. This year they say it will 
run over five billion dollars. 

The loss ratios commencing, let’s say, with ’54, started at forty-seven 
per cent. They went fifty-one, fifty-eight per cent, and last year it was 
sixty-one per cent, so that the necessity of conservation is absolutely 
apparent. In fact, it’s got to be eliminated because continued indefinitely 
it would ruin all of the companies. 

If any conservation program can be undertaken where the cost of 
it is less than the gain that is produced, why, obviously these insurance 
companies ought to go into it. We think, and the automobile manu- 
facturers also think that our program is the most effective program in 
the United States to reduce losses. 

Ninety-nine per cent of all deaths and injuries result from violation 
of law and therefore we must have law respected, and you can’t have 
law respected unless it’s enforced. 

You saw this film on corrective penalization. The people that come 
before traffic courts are not criminals, but they think the law is made 
for everybody but them. 

We all have it in our own hearts, it’s for the other fellow, so that when 
you have these moving violations, number one, they should all go 
before the traffic court, and number two, the penalization should be 
adequate so that it corrects, and as Al Houghton said to you, the 


statistics prove without any question that where you have adequate en-’ 


forcement, there you find the accidents going right downhill and the 
violations. 

We had a judge here—unfortunately for traffic enforcement, he was 
elevated to the Superior Court, but he had five months on the traffic court 
here in San Francisco. He had attended one of our conferences. He is 
a very serious man, Judge Levin. One of the things, of course, there 
was a reduction all the way along the line, but one of the outstanding 
things was the number of juvenile violators, drag races, speeding, and 
all the rest of it, and he was real severe with them. By the time he was 
in his last month, the fifth month, practically no juvenile violators came 
before him. That shows you what proper corrective penalization will do. 

Now, to us this is a very important thing in our program to have 
people know about this. I might say that when this committee started 
in 1951, I think it is, or 50, we were in a special committee and conse- 
quently the committee has been the same for the eight years. We are 
going to be a standing committee from now on out after this years meeting 
of the American Bar Association in Los Angeles and under their by-laws 
there will be a rotation every three years, but in any event, when we 
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started in our budget, it was something like between ten and fifteen 
thousand dollars. 

We have grown now so that our budget for this fiscal year is 
$130,000.00, and we need at least $120,000.00 more a year to get up 
to a quarter of a million to simply cover the demands that are made on us. 

We have a staff of thirteen people, four of them professional lawyers, 
and the work is enormous. We do surveys for states and for cities and 
that is all on a cost reimbursable basis. 

The Association of Casualty and Surety companies and the National 
Association of Independent Insurers make a grant of $25,000.00. There 
are six insurance companies that are so sold on our program that they 
make donations on their own and they total $25,000.00. 

The American Bar Association makes a grant of $25,000.00, and then 
the Automotive Safety Foundation and S. O. put in, I would say, about 
another $20,000.00 and the balance of our $130,000.00 comes from 
our cost reimbursable. 

We have requests from cities and from counties and from states all 
over the United States for surveys. We simply can’t keep up with it. 

Jim Economos last year put a complete reorganization of the courts 
in Philadelphia. He did a magnificent job. The political atmosphere 
was such it made it extremely difficult. The mayor was with him and 
after Herculean effort he finally succeeded in getting a complete court re- 
organization. The situation there was simply abominable. 

Well, that shows you what can be done. It’s been done in many, 
many other cities. We made a survey of Los Angeles. 

This work is so important to the insurance companies so far as loss 
conservation is concerned that they all ought to know about it and 
should all be interested in this work. 

What does this mean to you and to me, this whole thing? 

As lawyers, our primary function is seeing the upgrading of the 
so-called lower courts to increase the dignity and the standing and the 
efficiency of these courts is a tremenduos thing, because the impact on 
the public from these courts is greater than all the rest of the courts in the 
land combined. Chief Justice Arthur Vanderbilt of New Jersey stated 
the traffic court is the most important court in the land. 

Then, knowing something about this, you can give us help in contact 
with your companies to bring it to their attention and it’s a work which 
should go on. It will have to go on for many years. When you look at 
the last eight years, we have only scratched the surface of what should 
be done. There is a Herculean job still to do and you can’t do it without 


money. 
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Traffic Court Challenge for 
Physicians and Lawyers 


By JAMES P. ECONOMOsS * 


Cua AS ALWAYS, there are forces striving for 
greater traffic safety on our highways and better justice in traffic courts. 
One of the current problems is how the medical and legal fraternity can 
assist to achieve these ultimate goals in the immediate future. Many physi- 
cians and lawyers have already joined in local community activities for 
safety and justice and have contributed substantially in time and money. 
This has been most helpful. The individual participation has demon- 
strated that there is need for more active participation on the national level 
from the organizations representing the medical and legal professions. Is it 
possible for both to join in a collective contribution to the traffic problem? 

There are many areas where the two professions meet in connection 
with the end results—collisions between motor vehicles, fixed objects, and 
pedestrians. The medical profession must provide first aid, emergency 
treatment, operative skills, medical attention, and rehabilitation services 
for the victims of traffic accidents. -Attorneys prosecute and defend the 
criminal actions arising from traffic accidents, litigate the civil rights of the 
victims, and defend the persons charged with negligence. In addition, at- 
torneys serve as judges in approximately one half of the nation’s traffic 
courts. The rest of the courts have laymen occupying judicial positions. 

The paths of physicians and lawyers criss-cross many times after the 
collisions have occurred and before the final civil settlements have been con- 
summated. The present indications are that these activities of the two 
professions will continue for many years. Even increased traffic safety 
measures will not cut off this source of practice for the present generation 
in either field. 

Unfortunately this comparatively close relationship has not always re- 
sulted in mutual admiration. The marginal and less ethically inclined 
members of the two callings have created problems needing attention to 
safeguard the public. Recognition of the importance of correcting this situ- 


* Director, Traffic Court Program, American Bar Association, Chicago, Illinois. 
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ation has caused the public relations divisions of the American Bar Asso- 
ciation to collaborate in joint programs to improve the interprofessional 
relations.’ It is fair to state, however, that these current programs are di- 
rected to matters arising and existing after the collision has occurred. This 
is not enough. The legal and medical professions must unite in a more 
tangible way to make an effective contribution to the traffic problem. 


It is granted that the traffic problem is a complicated and intricate inter- 
weaving of many factors contributing in some measure to the excessive 
loss of human beings (J), economic loss suffered through damage to prop- 
erty, and engineering costs to improve facilitation of traffic on streets and 
highways (2). Any combination of factors may produce the chain reac- 
tions that defeat the objectives of efficient highway transportation with 
safety. 

Neither profession can contribute very much to the engineering aspects 
of improved highways or traffic control except to support such activities 
with an enlightened viewpoint as to their need. In this area, the legal 
profession does render its services in drafting legislation, acquiring rights 
of way, instituting condemnation proceedings, preparing contractual agree- 
ments incident to the construction, maintenance, and control of highways 
and related facilities. Improved highways with built-in safety do reduce 
accidents. Some new highways have achieved remarkably fine records over 
parallel older facilities. Unfortunately the number of miles of improved 
highways is but a small percentage of the 3,400,000 miles of streets and 
highways in the United States (2). Even the much needed National Sys- 
tem of Interstate and Defense Highways, commonly called the Interstate 
System, represents only 41,000 miles of this total—or 1.2 per cent of the 
nation’s total mileage of roads and streets. The authorities estimate that 
this modernization of the system will save 3500 miles/year. The balance 
of the nation’s highways will produce some reduction as improvements are 
made, but not enough to achieve similar substantial reductions. 

In vehicle manufacture and design, neither profession can be charged 
with responsibilities for improvement of the engineering phases. How- 
ever, in this area the medical profession has made a great contribution to 
the cause of reduced fatalities and injuries by calling attention to the 
traumatic relationships between vehicle design and the human body (3, 4). 
The Crash Injury Research Program at Cornell University Medical School 
is contributing to improvement of vehicles with safety as an objective (5). 
Safety belts, padded instrument panels and dashboards, safety door locks, 


1 The American Bar Association and the American Medical Association have cospon- 
sored a series of six films dealing with the professional relationships of physicians and 
lawyers. The first in the series, ““The Medical Witness,” was produced in 1957. The 
second is entitled, ‘“The Doctor Defendant.’’ The American Bar Association has appointed 
a special committee to cooperate with the American Medical Association. 
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telescoping steering wheel columns, collapsible windshields, and many 
other similar devices and improvements are due, in part, to the interest dis- 
played by physicians (6,7). The unfortunate part of all this activity is 
that the desired results are achieved only after the “‘preventable’’ collision 
has happened. The new devices ameliorate the extent and seriousness of 
physical injury after the impact. They do nothing more than make it pos- 
sible to have a crash with the odds being in favor of survival without per- 
manent injury. This does not minimize the importance of research in ve- 
hicle design and manufacturing efforts. So long as all the interested parties 
are not engaged in true accident prevention, automobile manufacturers 
should certainly not diminish their efforts and their active interests in the 
aftereffects or past clinical phenomena of the traffic collision. Traffic safety 
experts have indicated that at least 5 to 10 per cent of the total death rate 
can be reduced through safer engineered vehicles. 

The remaining major factor in the traffic problem is represented by the 
human element—the operator of the motor vehicle and the pedestrian. 
Here, both the legal and medical professions have a direct interest and imme- 
diate responsibility. This is an area in which their particular skills are 
needed to provide intelligent guidance in the control and regulation of the 
driver and the pedestrian. If they work together, physicians and lawyers 
can make an unusually high contribution to the community welfare not 
only as professional men and women but also as citizen leaders. It may 
be suggested that they, too, should be reminded that some day they may 
be involved in one of the “‘preventable’’ collisions either as a victim or as 
the violator or witness cited to appear before a traffic court judge. Whether 
viewed from a personal or professional interest, the present-day problems 
of traffic accident prevention need the combined attention of both profes- 
sions. Together their collective efforts in the education and enforcement 
areas may well spell the difference between success and failure in the imme- 
diate future. 

The daily conduct of physicians and lawyers in the operation of a 
motor vehicle, their habits as pedestrians in walking about the community, 
and their views on driver education and traffic law enforcement condition 
the attitude of many persons they encounter in their professional capacity. 
Even this simple daily activity assists in creating the proper traffic safety 
climate in their community and in their homes. If physicians and lawyers 
do not understand the purposes of driver education and traffic law enforce- 
ment, they may unwittingly destroy or retard the wholesome attempts in 
this direction by the educators, judges, prosecutors, police, driver-licensing 
authorities, legislators, and governmental officials. 

As professional leaders, their knowledge is needed in every area of edu- 
cation and enforcement. No matter how remote it may seem at this mo- 
ment, there is a relationship between the medical and legal aspects of 
educating, regulating, and controlling drivers and pedestrians. To explore 
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this approach it will be necessary to understand what is meant by the 
catchwords, “‘can’t’s,”’ ‘‘don’t’s,”’ and ““won’t’s.” 

If a person appears in traffic court, there is a strong possibility that he 
may be classified as a “‘can’t,”’ “‘don’t,’”’ or ‘“‘won’t.”” 

These words are used by traffic safety experts to describe certain well- 
defined characteristics pertaining to traffic violators (8). Judges of traffic 
courts have been asked to use these categories in diagnosing the violator’s 
difficulty with traffic laws (9). This classification of violators may well 
serve as the key for cooperation between the legal and medical professions 
in traffic safety activities. 

A “‘can’t”’ traffic violator is one who cannot operate (or walk) properly 
because of a physical or mental defect. 

The “don’t” person is one who lacks (a) understanding of the ob- 
jectives of traffic laws; (b) operative skill in the handling of the vehicle; 
and (c) judgment with respect to the ability of the car or his reaction to 
cope with the physical laws of motion. 

The person who does not respect authority or whose attitude toward 
traffic rules is faulty is considered to be a “‘won't.”’ 

The purpose of regulation and control is to achieve voluntary com- 
pliance with the established rules of conduct on the use of streets and high- 
ways. It is possible to condition some persons to accept this responsibility 
through education alone. This is the long-range approach. Other persons 
will have to receive their desire to respect such rules through enforcement 
methods encountered in their contacts with driver-licensing authorities, 
police, prosecutors, and judges. It is immediately obvious that any failure 
on the part of education or enforcement to create this conditioned traffic 
safety climate will result in an unhealthy traffic accident situation. Since 
no community in the United States can seriously claim to have reached its 
zenith in traffic safety, it is safe to state that there is need to re-examine the 
techniques used to achieve the desirable objective. 

The first tool employed in this behalf is legislation. Every state has 
undertaken to codify the official and legislative viewpoints into traffic legis- 
lation. Unless the latter is predicated on the provisions of the Uniform 
Vehicle Code (10), it is not always easy to ascertain the circumstance that 
produced such regulation or control by statute. This legislation must be 
understandable, it must be easy to administer, it must be enforceable to 
secure compliance and be able to command respect as a necessary regulation. 

The model provisions contained in the Uniform Vehicle Code attempt 
to meet this test. The code has been revised from time to time because of 
changing conditions.” In this process it has been necessary to reconcile con- 


2? The Uniform Vehicle Code was first approved in 1926 by the Second National Con- 
ference on Street and Highway Safety. It was revised in 1930, 1934, 1938, 1952, and 
1956. 
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flicting viewpoints of special interests, and the result is compromise model 
legislation. This process has not developed a maximum standard. In many 
respects the code represents a minimum set of standards except for the “‘rules 
of the road.’’ However, the Uniform Vehicle Code is the only legislative 
measuring stick used in determining the adequacy of motor vehicle laws in 
each state.* Likewise, the Model Traffic Ordinance is the same type of guide 
for each municipality (J1). 

Since all legislation is a subject peculiarly within the orbit of the legal 
profession, it is best to confine further discussion to that portion of the Uni- 
form Vehicle Code that requires the special qualities of the medical pro- 
fession. This is found primarily in the driver-licensing provisions of the 
code (10). This-is one area where upgrading the standards will produce 
desirable results. The 49 states, the District of Columbia, and Hawaii have 
enacted driver-licensing laws. A recent report (12) states that 

all states except one require all new applicants for driver licenses to 
pass vision, road and sign recognition, law and driving tests, and an 
increasing number of states are requiring personal appearance and 
passing one or more of the standard tests for renewal of licenses. 
Periodic renewal of licenses is now required in 47 states. Thirty-four 
states are considered to have enacted at least the basic parts of the 
model law on driver licensing contained in chapter 6 of the Uniform 
Vehicle Code. A prime objective of the period immediately ahead 
should be to strengthen and make more uniform the driver licensing 
laws of all jurisdictions. 


A nice sounding law conforming in many respects to the code does not 
always indicate the kind of administration given to the subject. It is in this 
area that politics plays an important part in establishing the level of ad- 
ministrative machinery. Political tinkering may vary from direct inter- 
ference in individual cases to the withholding of the necessary funds to 
permit functioning in the nationally approved manner. If all driver- 
licensing authorities were able to perform their tasks properly, there would 
be very few ‘‘can’t’s’’ permitted to operate. This group should be detected 
in the initial driver-licensing process. Only those becoming physically and 
mentally incapable of operating properly between renewal periods should 
ever come to the attention of the traffic court judge. 

Here is 'a broad area that will benefit from the cooperative efforts of 
the administrator, physician, and lawyer. The key member of this team 
is the physician. He can advise the lawyer on the defects that should act 
as a bar physically and mentally to obtaining a driver license or to the 


* Comparative analysis workbooks on the Uniform Vehicle Code are made available 
to all states through the National Highway Users Conference, Washington, D. C. 
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continued use of the privilege to drive. The lawyer can prepare the legis- 
lation to guide the administrator. The administrator can then apply the 
guideposts and supplement them with administrative practices to achieve 
maximum effectiveness. 

The medical profession is peculiarly well qualified to develop the guides 
to be used by the administrators in selecting the physical and mental defects 
that should be the basis for denial of a license or removal of a licensed 
person from the roads and streets. This same informative material should 
be made available to every traffic court judge to assist him in his work in 
the courtroom. It will also be of value to the police and prosecuting offi- 
cials in their enforcement work. 

There are many other questions needing the attention of the medical 
profession, such as: Should a medical panel pass on each application for a 
driver’s license? Should a screening program be developed to limit the 
number of applicants referred to a medical panel for examination? Should 
a training program for drivers’ license examiners be revised to include basic 
instruction on how to apply such a screening program as to doubtful ap- 
plicants? Should an upper age limit be established to require periodic 
medical and physical examination at renewal time? Should the periodic 
re-examination be a complete or partial physical. check-up? Should a 
mental check-up be included in the re-examination? Should the examiner 
receive basic instruction on how to detect some or all of the mental incapaci- 
ties? Should the referral for a mental check-up incorporate attitudinal ob- 
servation during the road test? Should the medical panel include psychi- 
atrists, psychologists, sociologists, driver safety educators, or members of 
the public? 

Should the legal and medical professions collaborate now in the prepa- 
ration of legislation that will require all physicians to report physical and 
mental defects of their patients to the driver-licensing authority? Should 
this requirement be coupled with an immunity from civil suit or criminal 
prosecution from the patients referred whether or not they lose their driv- 
ing privileges? * Should this referral be predicated on implied consent 
legislation incorporating this restriction on the initial issuance or renewal 
of the drivers’ license? 

Then what exceptions are to be created to permit operation of motor 
vehicles by those persons who compensate for their physical or mental 
defects? 

Where and in what manner are all physicians to receive the necessary 
indoctrination to fulfill these responsibilities? Where and in what manner 


*S. B., New York, 1958, provides, inter alia, immunity from civil suit or criminal 
liability for all physicians extracting blood samples at the direction of an enforcement 
where a person is accused of being under the influence of intoxicating liquor. 
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are physicians to learn to add “‘don’t drive’’ in proper cases to other 
“‘don’t’s’”’ such as “‘don’t smoke”’ or “‘don’t drink’’? The medical guideposts 
will be of great assistance to lawyers in preparing legislation or adminis- 
trative regulations. 

In the performance of this task the lawyer will be required to protect 
the individual’s rights from arbitrary or capricious abuses in the exercise 
of such powers. He must also prevent zealous crusaders for traffic safety 
from upsetting the fine balance that must be maintained between regula- 
tions for the benefit of the public and the driver’s rights as an individual. 
Traffic court judges will benefit from this legal and medical cooperation. 
They are staunch supporters of stricter driver licensing and preventive 
driver selection. ‘They know that better driver selection will increase the 
prospect for a reduction of violations and a resulting decrease in accidents. 
The judges are at the end of the line with respect to this entire problem. 
Every person they meet is someone who has run the entire gamut of motor 
vehicle regulation prior to coming to the traffic court. The time spent in 
front of the judge is not too long in the average traffic case. It is during 
this time interval that the judge must ascertain from all that is said and 
done by the violator and other testimony whether he is presented with a 
“can’t,”’ “‘don’t,”” or ““won’t.”” If the person found guilty at a hearing or 
trial is a ‘‘can’t,’’ how does the judge identify and recognize the physical 
defect? —The mental defect? Judges everywhere are anxious to have the 
medical profession supply some guideposts to assist them in arriving at their 
judicial diagnosis. It is readily apparent that in this one broad aspect there 
is much that can be developed cooperatively for the guidance of officials, 
legislators, administrators, and judges. 

Physicians are also well situated to impress on their patients that cer- 
tain ‘‘acute or chronic conditions may endanger their safety on the 
road” (13). They may also use this opportunity to advise against driving 
while under the effect of drugs or chemicals. This is an educational ap- 
proach and may be convincing enough to keep such persons out of the 
traffic court. 

However, the opportunity for the medical profession to assist in the 
identification and recognition of the “‘don’t” violators is limited. The 
judges depend more on the information received from the apprehending 
traffic officer and the statements in explanation submitted by the accused. In 
this category, lack of understanding of rules and regulations can become 
readily apparent to the judge. He will also be able to recognize the inex- 
perienced driver who lacks manipulative or operative skill. The driver’s lack 
of judgment because of failure to obey the laws of motion and physics 
will usually be revealed in the hearing or trial. Once these cases are an- 
alyzed, the proper corrective and educational steps to be applied by the 
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judge are quite clear.’ Here, traffic court schools or driver improvement 
courses aid materially. 

However, the court will rely more on the medical aspects in dealing with 
the ‘“‘won’t’”’ drivers. They form two broad classes whose characteristics 
become apparent in the courtroom. One includes drivers with a disrespect- 
ful attitude toward the court, the laws being enforced, the government, and 
everything associated with the democratic process. The other group is 
composed of those who enjoy freedom from physical defects, understand 
the rules of the road, possess better than average skills, recognize the need 
to obey the physical laws, and generally respect the courts, but who just 
refuse to obey traffic laws because of a faulty or improper attitude. Here 
the behavioral sciences must assist in the solution. Good results have been 
achieved for the traffic courts in Chicago, Cleveland, and Detroit through 
their psychiatric clinics. It is obvious from the results obtained that a high 
screening level has been used by the judicial referrals. 

In this area the courts are desperately in need of more information and 
guidance, which will be valuable, even if the medical profession finds that 
it cannot assist in a tangible manner to reduce the screening level for mental 
or attitudinal examinations by judges. The information acquired by phy- 
sicians in arriving at answers for driver-licensing authorities will be valu- 
able in the courtroom and in hearings conducted by administrative officials, 
after reports of court convictions coupled with recommendations for sus- 
pension or revocations. The problems in this area of inquiry will be re- 
sponsive to changing conditions of an economic, social, political, and moral 
nature. The team approach to their solution will be helpful. Both physi- 
cians and lawyers should be on the team to develop the best criteria. 

The court’s opportunity for utilizing this analytical approach is some- 
what limited by the failure of the legislative and executive branches of 
government to supply the needed tools for the administration of jus- 
tice (12). Among these are adequate, dignified, and impressive court sur- 
roundings and clerical personnel who are qualified and trained to assist the 
judge and serve the public. Competent prosecutors and well trained police 
are essential. Adequate records and close cooperation from the driver- 
licensing administrator in furnishing prior records are essential. —The med- 
ical profession can lend its support to the improvement of traffic courts. Its 
influential voice may determine the issue in many communities. Its appre- 
ciation of the need for more judges and prosecutors alone may be all that 
is needed to provide the courts with better, unhurried opportunities for 
analysis of violators. It will permit them to hear more cases rather than 
shunt them over to the “‘cash register’ atmosphere of the violations clerk. 
As each accused appears in court he should be informed about procedure in 
the courtroom, his rights as a defendant, the purpose of traffic laws, and 
the meaning attached to a plea of not guilty or guilty. Only by such pre- 
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liminaries, after the formal opening ceremony of the court by a robed 
judge, can the responding driver realize the gravity of his unintentional, 
unthinking actions on the highway. 

If the accused pleads guilty, the court must take enough time to inquire 
into all the facts and circumstances. Otherwise, the guilty plea becomes a 
mask to hide the possibly serious aspects of the driver’s illegal behavior in 
operating his vehicle. ‘The judge must also use this brief appearance to ob- 
serve attitude, conduct, and demeanor. With all this he must arrive at his 
considered penalty, which must not only deter the defendant from future 
violations but also serve to warn the community of potential violators. 
This penalty must be corrective, educational, and persuasive in securing 
future voluntary observance. 

All these considerations are also present in cases of a plea of not guilty. 
The only difference is that greater opportunities for observation by the 
judge are present in the case where evidence is adduced on behalf of the 
state and the defendant elects to present a defense. The judge will have an 
insight into the defendant’s reactions while he is re-enacting a narrative 
description of the driving actions that caused the officer to charge him with 
a violation. If an accident is involved, an even longer opportunity is usu- 
ally available to observe the defendant. If no accident or collision was 
involved, the appearance of the violator in the courtroom is even more 
important, since his experience and that of others may determine their fu- 
ture attitude toward traffic laws and their enforcement by courts. Making 
the moment of decision meaningful for both the judge and the violator is 
one of he many objectives of the American Bar Association Traffic Court 
Program. 

There may be occasions when a physician appearing as a defendant in 
traffic court will welcome this improved type of court performance. The 
professional status of the physician will not entitle him to special! consider- 
ation or preferential treatment in the traffic court. At the same time, the 
physician has a duty to himself and his community to resist unfairness in 
the enforcement process whether it be by the officer, prosecutor, or judge. 
He should not succumb to the temptation to pay a fine at a violations bu- 
reau by pleading guilty when a reasoned opinion says ‘I’m not guilty and 
I ought to go to court.” This will afford the physician a splendid oppor- 
tunity to appraise the traffic court system. If dissatisfied with this experi- 
ence, then he should lend a hand to the local bar association to correct the 
situation. If the local bar association is not immediately interested, he may 
contact the American Bar Association Traffic Court Program.® Something 
will then be generated in the direction of better justice in the traffic court. 
The physician should also advise patients to follow his example, when 


5 A check list of traffic courts is available from the American Bar Association Traffic 
Court Program, Chicago 37. 
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justification exists, but support the enforcement program when the traffic 
ticket was properly issued. The physician can do much to prepare the 
patient, friend, or member of his family to assume responsibility for illegal 
driving errors. A personal appearance in traffic court should be educational 
and corrective. 

It should always be remembered also that when a physician is personally 
involved in an accident, he must be careful to take every precaution that 
any other person is required to undertake in such circumstances. He must 
protect his rights concerning litigation that may result from this event and 
should insist on a complete investigation of the collision by the police, ob- 
tain the names and addresses of all witnesses, whether occupants or by- 
standers, and gather as much information about the physical surroundings 
as possible. All of this will prove to be of value in disposing of the civil 
aspects before or after filing suit. 

Again the physician must be alert to the problems created by the civil 
aspects of accident cases. Trial calendar congestion is due primarily to the 
overwhelming number of personal injury or wrongful death cases filed in 
the courts. The end result is long delays in the disposition of such cases. 
This unfortunate situation is another area in which there is growing recog- 
nition of the need for the legal and medical professions to join hands and 
seek a workable solution. 

The public has a substantial interest in and would welcome any de- 
velopment growing out of this cooperative effort. —TThe number of persons 
who are involved in civil litigation arising out of motor vehicle accidents 
is constantly growing. The delays incident to this may be best illustrated 
by the calendar congestion reported in 12 critical court areas, as shown in 


Table I. 











TABLE I 
Calendar Congestion in 12 Critical Court Areas* 

Court County City Delay, mo 
Superior Cook Chicago 54 
Supreme Queens New York 39 
Supreme Bronx New York 38 
Superior Fairfield Greenwich, Coan. 34 
Supreme New York New York 31.4 
Common Pleas Cuyahoga Cleveland 30 
Circuit Cook Chicago 30 
Superior Suffolk Boston 39 
Superior New Haven New Haven, Conn. 27 
Superior Hartford Hartford, Conn. 27 
Common Pleas Allegheny Pittsburgh 26 
Superior Hampden Springfield, Mass. 21 








* Listed in order according to the length of time it took to dispose of personal injury 
cases. Statistics taken from Reports on Calendar Congestion prepared by the American Bar 
Foundation Study. 
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This clogging of the administration of justice concerns both lawyers 
and physicians. The latter have seen the battle of medical experts degenerate 
into hopeless conflict, and demands are being made for “impartial medical 
experts.’’ There has been a similar public clamor for the enactment of finan- 
cial safety responsibility laws, compulsory insurance, unsatisfied judgment 
funds, and other plans to compensate the victim of the uninsured motorist 
—the indigent tort-feasor. 

The financial stake of the automobile casualty insurance business in 
motor vehicle accidents is tremendous. Its influence should be impressed on 
the members of the legal and medical professions. This would be an ex- 
cellent beginning for medical-legal cooperation and could develop the pat- 
tern that could emerge as the basis for a broad ‘“‘across-the board” program. 

Billions of dollars are being spent on improving the highways.? No 
one dares dream of what will be the ultimate cost of engineering safety into 
the roads and streets. Whatever the cost, it is justified for all purposes. The 
automobile industry, with its keen competitive interest in vehicle design, 
is expending many millions of dollars to incorporate approved safety 
features and to encourage research (6,7). 

But nowhere, apparently, is there a real desire to support the kind of 
activities that will improve the “human element.’ * Perhaps a combined 
program carried on by physicians and lawyers may furnish the needed 
spark to attract the required funds. 

The medical fraternity is the bulwark between the life or death of the 
traffic accident victim and the legal fraternity is the bulwark between the 
rights of the defendant and his just punishment as a traffic violator. The 
American Medical Association and the American Bar Association are serv- 
ants of the public and have an obligation to serve it better. 

It is suggested that one way to do this is to hold a joint medicolegal 
symposium on the traffic problem at an early date. The presidents of the 
American Bar Association and American Medical Association should assert 
leadership required for this joint enterprise. Together the two professions 
can develop the factual background needed for remedial changes in the 
control and regulation of the most important factor in the traffic accident 
problem—the “human element.” 

In spite of suggestions that indicate that some scientific devices may 
displace the human aspects, it is well to remember the airplane pilot who 
was asked if he thought his profession was here to stay, in view of the de- 
velopments in guided missles and satellites. After due deliberation, he 
indicated he thought human pilots would continue to be used, for, as he 


* There are some exceptions, such as the recent Special Report on the Williamsburg 
Conference, Feb. 23-28, 1958, sponsored by the President’s Committee for Traffic Safety 
and financed under grants from the National Institute of Mental Health, Bureau of Public 
Roads, Alfred P: Sloane Foundation, and Automotive Safety Foundation, Research Re- 
view, Traffic Safety 2:no. 2, National Safety Council, Chicago, June, 1958. 
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put it: ““Where else can you get such a versatile non-linear servo-mechan- 
ism, producible in quantity, with so little capital investment, by such low 
grade help, and such pleasurable means?” (14) 


10. 
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Impartial Medical Testimony: 
Medical-Legal Cooperation 


By C. JOSEPH STETLER* 


In any discussion of medico-legal affairs it is important to reflect 
initially, if only briefly, on the fact that within the last 30 years the 
practice of medicine has become an increasingly complex undertaking, and 
that during this period there has been a corresponding increase in related 
legal problems. The physician-patient relationship has been complicated 
by many changes, including the practice of dividing the responsibility for 
the diagnosis, care and treatment of patients with other physicians; the 
advent of group practice, of health insurance, and of contract practice; 
the growing number of circumstances in which the physician examines 
but does not treat; the increase in the number of physicians employed on 
a part-time or full-time basis; and the increase in the number of patients 
cared for through charity or by public funds. 

The American Medical Association with a membership of some 
165,000 physicians must, in addition to its scientific pursuits, know 
about and be concerned with problems of a social, economic and a po- 
litical nature. The battle of the “‘medical experts,’ in personal injury 
litigation, is such a problem. The proceedings of the House of Delegates 
of the A.M.A. reflect this interest and concern to the medical profession 
for many years. The first reference I found was in 1914 when a special 
committee of the House of Delegates reported on the subject on the basis 
of a three year study. The committee’s recommendations were: ‘““To 
distinguish between matters of fact and opinion; to place no restrictions 
on testimony regarding facts, and to limit the testimony on opinion to 
those experts called by the court.’’ The Committee also recommended 
that the compensation of such experts should be fixed by the court and 
charged as a part of the cost of the case or against the party requesting 
the testimony. The House of Delegates did not fully endorse this recom- 
mendation, but rather suggested that an effort should be made to solve the 
problem through cooperation with the American Bar Association. 

In all probability the fundamental reason why the problem was not 
solved in the ensuing 45 years, with or without the cooperation of the 


*Director, Law Department, American Medical Association. Address before the 
Eighteenth Annual Convention in San Francisco on August 22, 1958. 
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American Bar Association, is the almost universal aversion of doctors to 
appear in court and testify in a lawsuit. 

I believe it is unfortunate but true that the average physician’s atti- 
tude toward a court appearance was summed up in an article published 
some time ago in The Journal of the American Medical Association by 
a man who is a doctor and a lawyer. He said, in part: 


“To the physician, the courtroom means wasting valuable time to 
give a carefully restricted opinion, necessarily based on inadequate 
observation, for persons who cannot understand the details of the 
problems and who probably will not believe him anyway.” 


The physician who thinks this way visualizes the “‘typical’’ trial 
lawyer as a silver-tongued oracle who delights in mortifying medical wit- 
nesses and who has a mysterious ability to wind judges and juries around 
his finger. Fortunately for all of us this Perry Mason type of character 
exists almost exclusively in fiction, on T.V., and in the movies. Physi- 
cians are amazed to find that most lawyers are quite human, with very 
normal reactions, such as respect for physicians and a willingness to re- 
gard them as their partners in the joint venture of the administration of 
justice. 

Seriously though, the doctor’s reaction in this situation is not com- 
pletely without cause. There are some basic reasons for his attitude which 
deserve serious consideration. First, there is a fundamental difference in 
the method of approach of law and medicine as far as the discovery of 
truth is concerned. The lawyer attempts to maintain his position by argu- 
ment and contention with opposing counsel. The physician, on the other 
hand, works in the free and open atmosphere of the laboratory, hospital, 
sickroom or private office. By training and practice, therefore, the whole 
tempo and attitude of the day-to-day experience of the physician and 
lawyer are totally different. 

The physician also dislikes the time that court cases take from his 
daily activities—and it is not because he fears he might lose a fee. Physi- 
cians today are very busy people with morning, afternoon and sometimes 
all night hours. Thus, the effect of stories about doctors cooling their 
heels in the court corridors for hours on end while lawyers argue seemingly 
unimportant and obscure legal technicalities is very difficult to overcome. 

Yet in the final analysis, it is imperative that the situation be remedied 
when we realize that from 65% to 80% of all litigation in our courts 
today requires some type of medical reports or testimony and when we 
consider that seven out of ten personal injury cases are decided on medical 
rather than legal considerations. 
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I am sure that many, if not all of you are familiar with the various 
activities that have taken place around the country in an effort to insure 
greater impartiality in medical testimony. The American Bar Association, 
the state bar associations, the National Conference of Commissioners on 
Uniform State Laws and many individuals have devoted their talents 
liberally to the solution of the problem. 

The report and recommendations of the National Conference of Com- 
missioners on Uniform State Laws in 1936 and 1937 adequately de- 
scribed legislative and voluntary efforts to that date. More recently 
planned or operating programs in five areas have come to our attention. 

Through the judiciary of the county of New York, the New York 
impartial medical testimony project was started in 1952. After two 
years of trial the program was reviewed and pronounced a success and has 
continued its operations to the present time. Recently it was extended 
to the courts of Brooklyn. Essentially the plan attempts to solve two 
problems: Finding impartial medical experts and making them available, 
and establishing a procedure for selecting cases in which the program 
might be helpful. 

The medical societies jointly designate doctors of the highest standing 
and qualifications to be members of panels of specialists. These physi- 
cians are then available under a mechanism prescribed by the plan to make 
an independent objective examination of the medical aspects of a case in 
litigation and report back to the court and the interested parties. 

In 1954 a somewhat similar system of impartial medical testimony in 
personal injury cases was established in Baltimore, through the joint ef- 
forts of the Bar Association and the Medical Society. In an effort to 
prevent the individual court-appointed expert from having too much 
power and too much responsibility, a plan is being suggested in Cleve- 
land, Ohio, which provides that the panel consultant should have his 
report reviewed and approved by two other panel members before sub- 
mitting it to the court. 

Our office has just been advised that in June of this year the United 
States District Court for the Eastern District of Pennsylvania also adopted 
rules for medical examinations by impartial experts in personal injury 
actions. The members of the panels are to be recommended by the Med- 
ical Society of the State of Pennsylvania; compensation for the examina- 
tions shall be fixed by the judge and paid equally by each party to the 
litigation unless ordered otherwise by the judge; the reports are for use 
in pre-trial conferences or during trial. If the examining physician is 
called as a witness he will be asked to testify without compensation by 
any litigant. 
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For medicine the New York Plan and similar programs represent an 
important and significant experiment in the field of medical expert testi- 
mony. Some doctors fear that the systems fail to make clear that there 
are areas in medicine where there is not a single or standard therapy or 
treatment. Nevertheless if the programs are to develop and be perfected, it 
is clear that they must have the intelligent cooperation of physicians. 
Many good reasons exist which merit the cooperation of physicians in 
these programs to insure that they do promote objective, impartial testi- 
mony within the framework of our established system of jurisprudence. 

The second point which I mentioned at the beginning of my remarks 
is the need for the establishment of a better rapport and understanding 
between the legal and medical professions. Doctors and lawyers as mem- 
bers of two great professions and as individuals must stop snipping at each 
other and concentrate on establishing a feeling of mutual trust and con- 
fidence. 

One of the really constructive efforts in the improvement of medical- 
legal relations has been the adoption of written inter-professional codes. 
Following the example set by the Bar Association and the Medical So- 
ciety of Cincinnati, Ohio, over 25 state and county bar and medical asso- 
ciations have now adopted such agreements. —Two months ago at the 
American Medical Association’s annual convention here in San Francisco 
our House of Delegates adopted a “‘National Inter-Professional Code for 
Physicians and Attorneys.’”’ We are hopeful the House of Delegates of 
the American Bar Association will adopt the same code this next week 
at their meeting in Los Angeles. 

This new national code is very much like many of the other 25 state 
and local codes which have been already adopted. There are sections deal- 
ing with medical reports, conferences of doctors and lawyers, the issuance 
of subpoenas for medical witnesses, fees for the services of a physician 
relative to litigation, and the payment of medical fees. In addition it con- 
tains what I consider to be a most important new provision, namely a sec- 
tion relating to the handling of complaints or criticisms by a member of 
one profession against the other profession. 

Recently we have witnessed the public airing of such criticisms and 
complaints by members of one profession against the other. These re- 
marks have provided good copy for newspapers and periodicals. They 
have given the authors nation-wide publicity. But they have in no way 
enhanced either profession in the public’s eye. They have in no way im- 
proved inter-professional relations. 

An example of this is a talk which you may have read about recently 
in the newspapers. The talk was given by a doctor at a meeting held in 
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Los Angeles. In case some of you missed it, the New York Times reported 
that the doctor delivered a paper in which he compared all lawyers to 
“Brooklyn cowboys with blank cartridges who brutally attempt to under- 
mine the testimony of medical expert witnesses for the sole purpose of 
making money.” The newspaper reported that the doctor said he spoke 
from twenty years of personal experience on the witness stand in the hands 
of attorneys whose purpose was to “‘aid in the holdup and run with the 
loot.’’ That talk, bad as it was, may well have been provoked by an article 
entitled, ‘Is Medicine Above the Law,’’ which appeared in the October 
issue Of Medical Economics. The author of this article, Mr. Belli, has 
until very recently dedicated much of his time to the purveyal of highly 
detrimental propaganda concerning the medical profession. 

I say until very recently because I note that within the last couple of 
months he has substituted the insurance companies for the medical pro- 
fession in his affection. Back in 1956 in a book which he wrote he casti- 
gated the medical profession as being members of a universal conspiracy to 
prevent the introduction of testimony in medical professional liability 
litigation. The following quotation is representative of his former flatter- 


ing method of referring to physicians: 


“Should there be one justice for doctors, and another for the rest 
of the United States? It is up to courageous judges and lawyers to 
insist that doctors rejoin the human law-abiding race.” 


In view of comments of this type, I was surprised to note in the 1958 
supplement to his book “‘Modern Trials’ the following statement: 


‘The one dark portend upon the horizon toward which modern tort 
law is trending is the medical malpractice case. I have written con- 
siderable on this problem and recently in reviewing my writings I 
believe the doctor’s side needs telling . . . I shall propose first that 
we remove any stigma of ‘guilt’ in the malpractice suit and avoid 
the doctor testifying for plaintiff by setting up lawyer-doctor 
committees in each community . . . there are a great number of 
malpractice cases, and it seems to enlarge every day as the lawyer 
learns more of medicine, in which the untoward result is not mal- 
practice at all but the failure of nature to divulge all of her secrets 
except to succeeding generations.” 


I am unable to identify the cause of this change of attitude; how- 
ever, suffice it to say that we are happy it has occurred. 

I would certainly not want to leave the impression that the instances 
I mention are the rule rather than the exception. Rather, we are fortunate 
in our inter-professional efforts to have the assistance and cooperation of 
all ethical and honest physicians and attorneys. 
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CONCLUSIONS 


We believe it should be obvious to any conscientious and unbiased ob- 
server that an honest effort has been made during the past few years to 
improve the application of medical science in the administration of justice. 

It is nevertheless still true that physicians, in the practice of their 
profession, have made and will continue to make their share of human 
errors, that physicians need to be educated to their responsibility to testify 
in court in various types of cases, that it is necessary to make a closer re- 
view of medical testimony of the type which is, unfortunately, solicited 
and presented, on occasion, for plaintiffs and defendants, and that a better 
rapport between the legal and medical professions is an absolute necessity. 
It is equally obvious that the mere existence of these facts and the need 
for improvement falls far short of the “medical conspiracy’’ which has 
been so glibly and irresponsibly alleged. 

Persons who make charges of this type do not want ethical, objective, 
and impartial medical testimony available in all litigation—they prefer 
a further distortion of the theory of res ipsa loquitur, and an extension 
of the legally objectionable type of ‘‘text book” legislation that has been 
enacted in Massachusetts and Nevada. True, these mechanisms produce 
‘‘second-rate’’ medical evidence, but that appears preferable, to some, to 
the presentation of proper medical facts. 

The American Medical Association, the American Bar Association, 
and many of the state and local medical and legal societies are just now 
becoming sufficiently acquainted with the mutual problems of medicine 
and the law to initiate concrete efforts at better understanding. The 
success of these efforts requires the assistance of all ethical and honest 
physicians and attorneys in the best interest of the public as well as 
the profession. 
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Analysis of 846 Verdicts 
-- Bodily Injury’ 


SUMMARY: 

All figures approximate. 

846 Verdicts for total sum of $3,567,107—Average $4,216. 

353 or 42% were verdicts for the Defense, 36 or 4% resulted in a 

_ Hung Jury. 

The 457 Pltff’s verdicts, 54% of the total produced an average of 
$7,805. The highest verdict was $220,000 to minor heirs, a 
mother and father killed in a passenger airplane crash, the lowest 
verdict was $1.00 for injury in a rear end type of claim; there 
were 2 such verdicts of $1.00 each. There were also 2 rear end 
verdicts for $0. and 2 intersection verdicts for $0. Of the whole 
figures involved 44% were for $3,000 or less, or Municipal Court 
calibre. 





REAR END: 

186 Verdicts—22% of total—$498,332. 

24% Def—4% Hung Jury—72% Pitff. 

Average for 186—$2,679. Average per Pltff. $3,775. 

High $26,500. Low $1, one of two. In this category were the 
other 2 verdicts of $0. each. 

58%—$3,000 or less. 

43 Cases—Admitted Liability—High $20,356—Low $1—Average 
$2,796—1 Fatality $15,000. 


GENERAL AUTO: This covers highway and generally cases not involving 
intersections. 
133 Verdicts—15+-% of total—$440,463. 
35—% Def—3% Hung Jury—61+% Pitff. 
Average for 133—$3,263. Average per Pltff $5,372. 
High $35,000. Low $30. 
43 %—$3,000 or less. 
16 Cases—Admitted Liability (1 verdict for defendant) . 
High $30,000. Low $30. Average $5,227. One recovery on a cross 
complaint; one $10,000 verdict on a retrial of a Hung Jury; 
one Defense Verdict injured driver and fatal minor guest settled 
for $75,000 during jury deliberation. 
5 fatalities; 1 Hung Jury; 2 Defense; Pltff $28,000, Pltff $7,500. 
One tried on liability only, defense verdict. 


INTERSECTION: 
204 Verdicts—24+% of total—$615,747—largest type of case 
involved. 


* Lawyers practicing in metropolitan areas will be interested in this unofficial analysis 
of personal injury jury verdicts in Los Angeles in 1958. This compilation was made by 
an insurance company on the West Coast and forwarded to the Quarterly by Mr. Sidney 
A. Moss of Los Angeles.—[Ed.] 
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49% Defense—3% Hung Jury—48% Plaintiff. 

Average for 204—-$2,975. Average per Pitff. $6,348. 

High $50,555. Low $50 (other than $0). 

In this category 2 of the $0. verdicts were rendered. 

48%—$3,000 or less. 

14 Cases—Admitted Liability—Average $3.315, includes one 
fatality of $10,000 without which the average for injuries 
$2,810. 


4 Washout Verdicts—5 Recovery on cross complaint. 


PEDESTRIAN: 

41+% Def—1+% Hung Jury—56+% Pitff. 

Average for 73—-$6,209. Average per Pitff $11,054. 

High $65,000. Low $500. 2+%—$3,000 or less. 

10 Verdicts for fatalities. 8 Def—2 Plitff (3 of these Defense Ver- 
dicts were minors). "There were 17 minors’ injuries & fatals, 
14 Def, 3 Pltff for total $51,179. $500 & $1,172 the latter 
after court disapproval of $2,000 settlement. 15 cases were at 
night Pitff 5 Def. Highest $65,000. Low $3,000. 2 Admitted 
Liab. (daytime) $4,200 and $1,500. 


PREMISES: Slip and fall etc. 
70 Verdicts—8+% of total—$216,887. 
63% Def—7% Hung Jury—30% Pitff. 
Average for 70—$3,098. Average per Pitff $10,328. 
Higgh $26,500. Low $1,887. 
There were 2 Defense Verdicts after retrial of money verdicts. 
No admitted liability cases. 5+% of Pltff’s verdicts $3,000 or less. 


GUEST PASSENGER: 
24 Verdicts—3% of total—$92,912. 
46% Def—12% Hung Jury—42% Pitff. 
Average for 24—-$3,871. Average per Pltff $9,291. 


High $50,000. Low $110. 
There were 4 Fatals, one $5,710 and 3 Defense including a minor. 


MALPRACTICE: 
17 Verdicts—2% of total—$163,375. 
58+%—6% Hung Jury—35+% -Pitff. 
Average for 17—-$9,610. Average per Pitff $27,229. 
High $78,000. Low $2,100. 


MOTORCYCLE: 
10 Verdicts—1+% of total—$92,880. 
40% Def—60% Pitff. 
Average for 10—$9,288. Average per Pitff $15,480. 


BICYCLE: 
8 Verdicts—1—% of total—$3,250. 
75% Def—25% Pitff. 
Average for 8—$406. Pltff’s Verdicts $2,000—$1,250. 
One of the Defense Verdicts was fatality to a minor. 
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Pyramiding Automobile Policy Limits: 
Giza and Pisa 


By NoRMAN E. RISJORD* 


7 DRAMA does not concern itself with the inter- 
esting but largely unsuccessful attempts to pyramid policy limits where 
a number of items in one general event are claimed to be separate accidents 
because of several ownerships of various items of damaged property? or 
because of slight intervals of time? or because of separate acts of the 
insured,* but rather embraces the possible construction of the greatest pyra- 
mid since Cheops in a situation which has not yet reached the stage of 
reported cases. 

Since the pyramiding of policy limits under consideration may vary 
somewhat between the 1955 automobile standard provisions and the 1956 
or 1958 standard family automobile policy, the problem will be ap- 
proached from a hypothetical set of facts which involves both types of 
automobile policy.* 

ASSUMED FACTS 


Insurance company A issues its 1955 standard provisions automobile 
policy to X and his wife describing two private passenger automobiles 
owned jointly by X and the wife. Insurance company B issues its 1956 
or 1958 standard family automobile policy to Y and his spouse, who is 
a resident of Y’s household, describing (or Y having declared®) two 
private passenger automobiles owned jointly by Y and his spouse. Under 
each policy, the policy limits for the bodily injury liability coverage are 
$10,000/$20,000. 


* Vice President and General Counsel, Employers Reinsurance Corporation, Kansas 
City, Missouri. Co-author, Risjord and Austin, Automobile Liability Insurance Cases 
(1957). 

* Denham v. La Salle-Madison Hotel Co., 168 F.2d 576 (C.C.A. 7th, 1948), cert. 
den., 335 U.S. 871, 93 L.Ed. 415, 69 S.Ct. 167; Anchor Cas. Co. v. McCaleb, 178 F.2d 
322 (C.A. 5th, 1949); St. Paul Mercury Ind. Co. v. Rutland, 225 F.2d 689 (C.A. 5th, 
1955), after vacated opinion (advance sheet only) 217 F.2d 585; Tri-State Roofing Co. 
v. New Amsterdam Cas. Co., 139 F.Supp. 193 (N.D. Penn. 1955). 

? Truck Ins. Exch. v. Rhode, 49 Wash. 2d 465, 303 P.2d 659, 55 A.L.R. 2d 1288 
(1956). 

® Arthur A. Johnson Corporation v. Ind. Ins. Co. of N.A., 6 App. Div. 2d 97, 175 * 
N.Y.S. 2d 414 (1958). 

* The policies in question are used by most but not all companies. The family policy 
superseded the 1955 provisions for risks eligible therefor, especially the typical American 
family owning only private passenger automobiles. 

° Description is necessary only if physical damage coverages are afforded. 
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X and Y are neighbors. On a cold Sunday morning, one of Y’s private 
passenger automobiles is in use by Y’s son on a mission of his own and 
Y is unable to start his other private passenger automobile in which he 
intends to transport himself and his spouse to church. X, who is not going 
to church and is otherwise unoccupied, volunteers to tow Y’s ‘““won’t start’ 
car so as to enable Y to start the motor. X and Y manually push Y’s ““won’t 
start’ car out of Y’s garage, down the driveway, and out into the street. 
X then drives one of his private passenger automobiles out onto the street 
and attaches a tow rope between the rear of his car and the front of Y’s. 
With X then driving his own automobile and Y steering his, preparatory 
to putting it into gear to start the motor, X turns a sharp corner, Y runs 
over the tow rope and loses control of his automobile, X looks over his 
shoulder, X’s automobile veers to the left, and both cars collide with an 
oncoming truck. Z, driver of the truck, is seriously injured. 


COVERAGE CLAIMED 

X claims coverage under his own policy for a $10,000 limit on his 
own automobile, coverage under the omnibus clause of Y’s policy for a 
$10,000 limit on the use of Y’s automobile, and then coverage under the 
Use of Other Automobiles provision of his own policy for a $20,000 limit 
on the use of Y’s automobile excess of the combined primary $20,000. 
He claims $20,000 excess coverage because he has two owned automobiles 
covered under his policy. 

Y similarly claims coverage under his own policy for a $10,000 limit 
on his own automobile, coverage under the omnibus clause of X’s policy 
for a $10,000 limit on the use of X’s automobile, and then coverage under 
the non-owned automobile provision of his own policy for a $20,000 
limit on the use of X’s automobile excess of the combined primary $20,000. 
He likewise claims $20,000 excess coverage because he, too, has owned 
two automobiles covered under his policy. 


Z's CASE AGAINST X AND Y 

Z brings action against X and Y claiming damages of $75,000. Com- 
pany A defends its own named insurer, X, under a reservation of rights 
but refuses to defend Y. Company B defends its own named insured, Y, 
under a reservation of rights but refuses to defend X. X and Y each cross 
claims against the other for contribution. Z recovers a judgment for 
$75,000 against X and Y. X and Y each recovers against the other a judg- 
ment for one-half of any amount paid to Z. 


Z's CASE AGAINST A AND B 
Z then brings action against Companies A and B which, inter alia, 
cross claim against the other for contribution. 


® The jurisdiction was one recognizing contribution between joint tort feasors. 
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ULTIMATE LIABILITY OF INSURERS 7 


Coverage for Each Named Insured on His Own Automobile. There 
seems to be little reason to question coverage up to $10,000 for X and Y 
each under his own policy relating to the use of his own automobile. X 
was driving his and Y was steering and otherwise guiding his. Each must 
have been using his own automobile within the meaning of that term as 
used in the bodily injury liability coverage of his own policy. It also must 
be conceded that the accident arose out of the use of each of the automobiles. 

Trailer Exclusions. The family automobile policy has no Trailer 
Exclusion. The 1955 standard provisions policy issued by Company A 
to X does have a Trailer Exclusion which, however would seem not to be 
applicable here because Y’s private passenger automoible was not a trailer.® 
The Trailer Exclusion applies only if the “‘trailer’’ is owned or hired by 
“the insured’’ and not covered by like insurance in the company. If Y’s 
car was a “‘trailer’’ it still was neither owned nor hired by X who was “‘the 
insured’’ for the purpose of coverage for X under his own policy with 
Company A but it was owned by Y who was “‘the insured”’ for the purpose 
of coverage for Y under X’s policy with Company A.® 

Coverage for Each Named Insured for Use of the Other’s Automobile. 
While the conclusion may not be foregone, it seems quite probable that X 
was “‘using’’ Y’s automobile within the meaning of the omnibus clause 
of Y’s family automobile policy.1° Certainly, such use was with the per- 
mission of Y. 

If anything, it seems even clearer that Y was “‘‘using’’ X’s automobile 
within the meaning of the omnibus clause of X’s 1955 standard provisions 
policy and, just as certainly, such use was with the permission of X. 

Pro Rata Other Insurance. X and Y, then, had together $10,000 
coverage under X’s policy for the use of X’s automobile and $10,000 
coverage under Y’s policy for the use of Y’s automobile. They together 
had coverage up to $20,000 pro rated between the two insurers under the 


* Since no known reported cases have involved the ultimate questions involved here, 
the answers suggested are not only matters of personal opinion but also involve certain as- 
sumptions not heretofore specifically decided as to intermediate steps upon which the answers 
to the questions of ultimate liability depend. 

* A disabled truck-trailer unit being towed by another truck was held not to be a 
trailer within the Trailer Exclusion of the policy on the towing truck. Eastern Transporta- 
tion Co. v. Liberty Mut. Cas. Co., 144 A. 2d 911 (N.H. 1958). 

*See Risjord and Austin, Who Is The “Insured,” 5 Fed. Ins. Counsel Quar. 52, 55 
(October 1954) and the Severability of Interests Condition in the 1955 standard provisions 
automobile liability policy. However, we are considering that Y’s automobile was not a 
trailer and that the Trailer Exclusion of X’s policy therefore-did not apply. 

** Named insured driving his car towing his disabled unoccupied jeep heid to be 
“using”’ the jeep, American Fire & Cas. Co. v. Allstate Ins. Co., 214 F. 2d 523 (C.A. 4th, 
1954); neighbor manually pushing disabled described automobile held to be “‘using’’ it 
for purposes of the omnibus clause of the policy covering the disabled vehicle. Wiebel v. 
American Farmers Mut. Ins. Co., 140 A.2d 712 (Del. Super. 1958). 
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Other Insurance provision of each of the policies as applied to automobiles 
owned by the named insured. 

Coverage for Use of Other Automobiles. Since we have heretofore con- 
cluded that X and Y each was “using” the other’s automobile so as to be 
insured under the omnibus clause of the other’s policy, it seems to follow 
that X was “‘using’’ Y’s automobile, within the meaning of the Use of 
Other Automobiles provision of X’s policy as respects coverage for X, and 
Y was “using’’ X’s automobile, within the meaning of the insurance for 
Non-owned Automobiles provision of Y’s family automobile policy as 
respects coverage for Y. Neither such coverage requires that the named 
insured be either ‘‘operating’’ or “‘“occupying”’ such other automobile where, 
as here, it is not being used in a business or occupation. 

X’s 1955 Standard Provisions Policy. X’s 1955 standard provisions 
policy provides that “‘such insurance as is afforded by this policy with re- 
spect to said automobile,” (‘‘said automobile’ is any private passenger 
automobile owned by the named insured and covered by the policy), “‘ap- 
plies with respect to any other automobile.’’ Since X owns two automo- 
biles covered by his policy, each is “‘said automobile’’ and such insurance 
as is afforded for each “‘also applies’’ to X’s use of Y’s automobile. The 
insurance applies separately to each owned automobile “ and so do the 
limits of liability 12 and both also separately to X’s automobile involved 
in the accident and to Y’s automobile, since, as we have seen, Y’s auto- 
mobile is not a trailer.1* The result seems to be that X has $10,000 of 
liability insurance applying to X’s use of Y’s automobile for each owned 
automobile, or a total of $20,000 Use of Other Automobiles insurance. 
The Other Insurance clause of X’s policy makes this insurance excess over 
any other insurance. X, therefore, has $20,000 of coverage excess of the 
$20,000 in which he participates with Y between the $10,000 of coverage 
under his policy for his owned automobile involved in the accident and 
the $10,000 of coverage under Y’s policy for the use of Y’s owned auto- 
mobile involved in the accident. Thus, the total exposure under the policy 
of Company A issued to X is $30,000. The fact that Y is insured with X 
for the first $10,000 of coverage under X’s policy does not increase the 
policy limit.'* 

Y’s Family Automobile Policy. Y’s family automobile policy uses 


“ The policy provides that ‘“‘Where two or more automobiles are insured hereunder, 
the terms of this policy apply separately to each, but a motor vehicle and a trailer or trailers 
attached thereto shall be held to be one automobile as respects limits of liability under 
Coverages A and B.”’ 

2 Toerzel v. American Fid. Fire Ins. Co., 204 Misc. 115, 120 N.Y.S. 2d 159 
(1952), affirmed, 281 App. Div. 735, 118 N.Y.S. 2d 180. 

8 See footnotes 8 and 9, supra. 

% Each of the policies provides that “‘the inclusion herein of more than one insured 
shall not operate to increase the limits of the company’s liability,” and see American Em- 
ployers Ins. Co. v. Gobel Aircraft Specialties, 205 Misc. 1066, 131 N.Y.S. 2d 393 
(1954). 
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quite different mechanics to afford insurance to Y for the use of X’s auto- 
bile. The coverage for X’s automobile is not derived from that afforded 
for either of Y’s automobiles, but is created in a more direct and simple 
fashion. Y’s family policy simply provides coverage for the use of “‘any 
non-owned automobile’ and X’s automobile qualifies as a “‘non-owned 
automobile’ under the facts assumed here. The policy limit and other 
terms of the policy apply separately to X’s automobile as distinguished 
from either or both of Y’s automobiles, but it is definitely limited to 
$10,000. The result appears to be that Y has $10,000 of liability insur- 
ance applying to X’s automobile. The Other Insurance clause of Y’s policy 
makes this insurance excess over any other insurance. Y therefore has 
$10,000 of coverage excess of the $20,000 in which he participates © with 
X between the $10,000 of coverage under his policy for his owned auto- 
mobile and the $10,000 of coverage under X’s policy for the use of X’s 
owned automobile involved in the accident. Thus, the total exposure under 
the policy of Company B issued to Y is $20,000. The fact that X is insured 
with Y for the first $10,000 of coverage under Y’s policy does not increase 
the policy limit.!¢ 

Completed Pyramid. The frustum of the pyramid is now complete 
with a flat top of $50,000 with $25,000 more needed to complete Z’s re- 
covery. Unlike the standard frustum, however, and despite the fact that 
it stands on two apparently equal bases of $10,000 of each, this frustum 
leans like the tower at Pisa. It is $30,000 high on the side of Company A 
and only $20,000 high on the side of Company B. 

However, since, as between themselves, X and Y are liable for $37,500 
each, X must add $7,500 and Y must add $17,500 to the $50,000 frus- 
tum to create the $25,000 cap necessary to bring the apex of the pyramid 
to $75,000. True, the cap leans, too, but this time the other way, that is, 
it is only $7,500 high on the side of X over Company A while it is 
$17,500 high on the side of Y over Company B. 

The drama is now concluded with a perfectly symmetrical pyramid 
$75,000 high. The point of the perhaps unusual set of assumed facts is 
only to illustrate the possibilities of pyramiding limits. 

Company A and Company B regret that their respective policyholders 
failed to purchase and pay for bodily injury limits of $37,500 each person; 
X regrets that X and his wife owned only two private passenger auto- 
mobiles rather than three; Y regrets that he didn’t walk to church that 
fine Sunday morning; and Z regrets that his lawyer didn’t ask the jury 
for more. If the anachronism may be pardoned, perhaps the only happy 
actor in this drama is Z’s lawyer, Hercules, who stands triumphant across 
the Mediterranean, with one foot on the Great Pyramid at Giza and the 
other on the Leaning Tower at Pisa. 


*, 4° Footnote 14, supra. 
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John A. Diemand Wins 
Powell Anard for 1959* 


Joins A. DIEMAND, president of the Insurance Co. 


of North America Companies, and president of the Board of City Trusts, 
last night received the 1959 Powell Award. 

The award, established under the will of the late Edward Powell, 
Philadelphia businessman, is made once every four years. This was the 
third presentation. 

In his speech, financier Albert M. Greenfield, chairman of the selection 
committee, described it as the handsomest award available in the city .. . 
to a businessman or executive. 

And, he said, the committee believed Diemand had made “‘the most im- 
portant contribution to the growth of our city over the course of the past 
four years.” 

The award is given to any citizen of Philadelphia who shall have by 
his or her individual efforts and personal application to the manufacturing 
and commercial interests of the city in the previous four years succeeded in 
producing the best results for the benefit and prosperity of the city of 
Philadelphia. 

The award consisted of ‘‘a sum in excess of $10,000’’—the four years’ 
income of the bequest of $100,000—and a three-inch gold medal. 

Diemand received the award at a dinner of nearly 100 business, civic 
and professional leaders at the Bellevue-Stratford Hotel. 

He remarked that he thought “‘among this group are those who qualify 
in greater degree for this award than I.” 

He said that Powell’s will showed his “double wisdom’’—in providing 
for the medal for the recipient to keep and the money for him to give to 
charity, as Diemand said he would do. 

In making the actual presentation, Mayor Dilworth said: 

“T don’t know anyone who has had greater faith and confidence in the 
city of Philadelphia than you, or who has done so much for it, not only in 
business but in every kind of activity that is important to our city.”’ 


Diemand has received several honorary degrees and was given the Na- 
tional Human Relations Award of the National Conference of Christians 
and Jews in 1954. 


* Reprinted from the Philadelphia Evening Bulletin, January 28, 1959. Mr. Die- 
mand was recipient of the Federation of Insurance Counsel Award in 1956. This news- 
paper item was forwarded to the Quarterly by Mr. J. Harry LaBrum of Philadelphia. [Ed.] 


[ 43 ] 








Losses Under Monthly Reporting Policies 


By SIDNEY L. WEINSTOCK* AND CARL M. SELINGER* 


as A BUSINESSMAN faced with the necessity of in- 
suring a stock of merchandise, the value of which may fluctuate substan- 
tially during the year, the sales slogan “‘insure the peak and pay the aver- 
age’’ 1 should be a persuasive one. This sales slogan is used to promote 
‘provisional’ or “‘monthly reporting’ insurance, which has been devised 
to enable the holders of fluctuating inventories of goods to insure fully 
their highest inventories during the year without having to pay a yearly 
premium based solely upon these highest values. 


As its common names imply, the principle distinguishing features of 
this type of insurance are the provisional premium and the monthly report. 
When the policy is written, a limit of liability is set high enough to cover 
the highest inventory value anticipated during the year. At the same time, 
a ‘provisional premium’’ is calculated. Under some policies the provisional 
premium is based upon a “‘provisional amount” which constitutes a certain 

‘percentage of the liability limit.2 Under other policies the provisional 
premium is based upon a “provisional amount’’ which constitutes the 
average inventory the insured anticipates he will have during the policy 
year.* The provisional premium is adjusted at the close of the year to a 
“final premium’’ which is based upon the average inventory the insured 
reported that he held during the year. This average inventory is determined 
on a monthly basis through a system under which the insured is required 
to report to the insurer the value of his inventory as of the last day of each 


* Member and associate, respectively, of Weinstock, Anderson, Maloney & Chase, San 
Francisco, California. 

* Tebbetts, Reporting and Floater Forms of Property Insurance 9 (1947). 

? See policy in Camilla Feed Mills v. St. Paul Fire & Marine Ins. Co., 177 F. 2d 746 
(C.C.A. 5th, 1949). 

* See policy in Wallace v. World Fire & Marine Ins. Co., 70 F. Supp. 193 (S.D. 
Calif. 1947), aff'd, 166 F. 2d 571 (C.C.A. 9th, 1948). If the provisional premium is 


calculated in this manner, it would appear that a change in the policy limit during the 
policy year will not require a change in the provisional premium. 
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month during the policy year. Thus, the values reported determine the 
amount of the final premium. 


Because of the time that may be required for the taking of an inventory 
and the filing of a report as of the last day of a given month, the monthly 
reporting insurince policy generally provides that 


“[A] grace period of thirty (30) days shall be allowed for comple- 
tion and submission of such reports.”’ 4 


The question has arisen as to whether the grace period is cut off by 
the occurrence of an insured loss so that a report for a month ending prior 
to the loss which is filed subsequent to the loss would be considered de- 
linquent, or whether the insured may rely on the grace period and file his 
report within the grace period despite the intervention of an insured loss. 
We believe that a careful analysis of the Standard Forms leads to the con- 
clusion that the grace period is immaterial, and should have no effect on a 
loss occurring within it. 


The value reporting clause of the monthly reporting policy imposes a 
substantial penalty upon delinquency in reporting: 


“If at the time of any loss, the insured has failed to file with this 
company, reports of values as above required, this policy, subject 


otherwise to all its terms and conditions, shall cover .. . not more than 
the amounts included in the last report of values . . . filed prior to the 
loss.’’ 5 


The operation of this penalty (which is referred to hereinafter as the 
“delinquency penalty’’) may be illustrated by a simple example: On Janu- 
ary 1, the insured becomes insured under a monthly reporting policy with 
a limit of $12,000. On February 5, the insured reports that his inventory 
as of January 31, was $2,000. On February 28, the insured’s inventory is 
worth $8,000, at which level it remains through the end of March. By 
April 15 the inventory is worth $10,000 and on that date it is completely 
destroyed by fire. If an accurate February report were filed prior to March 
31 and an accurate March report filed prior to April 15, it is clear that the 
insured may recover the full $10,000 loss, since this loss is within the policy 
limit of $12,000. Similarly, it should be clear that if the delinquency 
penalty is to have any meaning at all, it must mean that if neither the re- 
ports for February nor March were filed prior to the loss, the insured 


* Standard Forms Bureau Form 445 (July, 1955) par. 9(a). 
® Id. at par. 9(b). 
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could only recover $2,000 of his $10,000 loss, this being the value stated 
in the last (and only) report made prior to the loss.® 


The more difficult question arises where, using our example, the Feb- 
ruary report is properly filed during March, but the March report is not 
filed until April 16, a day after the loss. If the insured can rely on the 
thirty day grace period, which at the time of the loss had not yet run on the 
March report, he may recover his full $10,000 loss. However, if the grace 
period is cut off by the loss, it can be argued that the March report is de- 
linquent at the time of loss and the delinquency penalty prevents the in- 
sured from recovering more than the $8,000 he reported for the end of 
February. 

If an insured is penalized whenever he reports after an insured loss, 
what is denominated a grace period is in fact merely a race period wherein 
the insured is forced to gamble his full insurance coverage on his ability to 
make a report before a loss occurs. Certainly such a burden should not be 
placed on the insured unless it is clearly expressed in the insurance contract 
or is necessary in order to carry out the intention of the parties to the 


contract. 
To the court in Wallace v. World Fite & Marine Ins. Co.’ the “‘grace 


° The possible application of the delinquency penalty to two other situations should 
be noted: 

a) A report under the policy may be delinquent at the time of loss, but a report for 
a subsequent month has been properly filed prior to the loss. Insofar as the purpose of the 
delinquency penalty is merely to keep the insurer informed as to the extent of the risk it is 
carrying, the delinquency penalty would not seem to apply in this situation. See Schenley 
Distillers Corp. v. United States Fire Ins. Co., 90 F. 2d 633 (C.C.A. 2d, 1937). (dicta) 
On the other hand, the delinquency penalty may well apply if it is viewed as a means of 
deterring the practice of an insured waiting until after the risk has passed and then reporting 
for premium purposes monthly values below those actually possessed. In the situation being 
considered, application of the delinquency penalty would limit the insured recovery of the 
amount stated in the last report properly filed before the loss, for a month subsequent to 
the delinquency, subject to any reduction effected by the dishonesty clause. 


b) A report under the policy may have become delinquent but is in fact filed prior to 
the loss. Although the delinquency penalty could be construed to apply to this situation, 
it should not be so construed since its application here would carry out neither of the 
purposes considered above. The insured should be allowed a locus penitentiae. 


In Columbia Fire Ins. Co. v. Boykin-Tayloe, 185 F. 2d 771 (C.C.A. 4th, 1950) 
it was held that an insurer waives the delinquency penalty if it knowingly allows its agent 
to agree with the insured that the agent will take care of the monthly reports, and if the 
insurer does not protest to the insured when the reports are delinquent. The court in 
Aetna Ins. Co. v. Rhodes, 170 F. 2d 111 (C.C.A. 10th, 1948) also indicates that an in- 
surer may, by conduct, waive the insured’s failure to make monthly reports. However, 
the actual decision in that case indicates that the ‘“‘waiver’’ there is only of a right to claim 
a forfeiture of the policy, and is not a waiver of the delinquency penalty. However, as the 
court in the Aetna case also indicates, the existence of the delinquency penalty would seem to 
preclude forfeiture for failure to report without regard to the insurer’s conduct. 


70 F. Supp. 193 (S.D. Calif. 1947). 
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period’’ approach was required by the language of a delinquency penalty 
clause identical to that quoted supra: 


“A reading of this section indicates that the period of grace for the 
filing of reports of values under no circumstances extends to a time 
after the fire loss, even if it is assumed that the thirty day grace 
period had not expired.” § 


This conclusion seems unwarranted. The delinquency penalty clause which 
speaks of failure to file reports ‘‘as above required” may just as easily be 
construed to incorporate the grace period allowed by the policy so that 
there would be no delinquency until the thirty day period had elapsed. 
Such construction of the ambiguous language of the delinquency penalty 
clause would seem clearly preferable to that offered by the court in the 
Wallace case in the light of the harsh consequences of the latter construction. 


It has been suggested that cutting off the grace period is necessary to 
carry out the intention of the parties to the insurance contract, since with- 
out this approach the insurer would be helpless in case of attempted fraud.® 
The suggestion is that unless such a cut-off is adopted the insured may wait 
until the last day of the grace period to file his report and then, if there 
were no intervening loss, file for premium purposes a report of values below 
those actually there.!° Through this delayed reporting procedure it is ap- 
parently felt that the insured could avoid the consequences of the full re- 
porting clause of the monthly reporting policy. 


The full reporting clause attaches a substantial penalty to dishonesty 
in reporting: 


“Liability under this policy shall not in any case exceed that propor- 
tion of any loss hereunder . . . which the last value reported to this 


“Id. at 195-196. The court indicates that the grace period may not be cut off by an 
insured loss if the report due at the time of the loss were the first under the policy, since 
there could be no recovery at all under the policy until some valuation of the goods was 
made. The court’s reasoning is not clear. In no case can there be recovery until the amount 
of the loss is determined after the loss. Therefore, the court must mean that in the case 
of a delinquent first report there is no effective way of penalizing the insured short of com- 
pletely denying recovery. However, the court overlooks the fact that many monthly re- 
porting policies specifically provide that where a first report is delinquent at the time 
of loss the maximum recovery under the policy is the “provisional amount,’’ (Standard 
Forms Bureau Form 445, July 1955, par. 9(c) ) and such a maximum may be established 
by a court even in the absence of a specific policy provision. See Aetna Ins. Co. v. Rhodes, 
170 F. 2d 111 (C.C.A. 10th, 1948). Therefore, the question whether an insured loss 
cuts off the grace period should be resolved in the same way for first reports as it is for 
subsequent reports. 


*Anno: 13 A.L.R. 2d 713 (1950). 


See Sack v. Glen Fall Ins. Co., 356 Pa. 487, 52 A. 2d 173 (1947) (dissenting 
opinion) . 
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company prior to the loss . . . bears to the total actual cash value of 
the property hereinbefore described . . . at the time of such report.’’ 1 


The operation of this penalty (which we shall hereinafter refer to as 
the ‘‘dishonesty penalty”) may be illustrated by returning to our example. 
On January 1, the insured becomes insured under a monthly reporting 
policy with a limit of $12,000. On February 5, the insured reports that 
this inventory as of January 31 was $2,000. This report is correct. On 
March 5, the insured reports that his inventory as of February 28 was 
$3,000. However, the true value of the insured’s inventory on February 28 
was $6,000. On March 6, insured’s inventory, which is then worth 
$8,000, is completely destroyed by fire. Under the dishonesty penalty 
clause the insured-is not allowed to recover his entire $8,000 loss even 
though it is within the policy limit. He is only allowed to recover that part 
of the loss ($8,000) which the amount reported in the last report filed 
prior to loss ($3,000) bears to the actual value of the goods at the time 
of said last report ($6,000). Therefore, the insured can only recover 
$4,000 of his loss.” 

With both the delinquency penalty and the dishonesty penalty in mind, 
suppose that two insureds habitually wait until the last day of grace period 
to file their reports. Insured ‘‘A’’ is honest in his reporting. Insured “‘B” 


*% Standard Forms Bureau Form 445 (July 1955) par. 10. The existence of this dis- 
honesty penalty has been held to preclude forfeiture as a penalty for misrepresentation in 
monthly reports. Aetna Ins. Co. v. Rhodes, 170 F. 2d 111 (C.C.A. 10th, 1948); Wal- 
lace v. World Fire & Martine Ins. Co., 70 F. Supp. 193 (S.D. Calif. 1947), aff'd, 166 F. 
2d 571 (C.C.A. 9th, 1948). But see Sack v. Gleen Falls Ins. Co., 356 Pa. 487, 52 A. 
2d 173 (1947), and Schenley Distillers Corp. v. United States Fire Ins. Co., 90 F. 2d 
633. (G.C.A. 2d, 1937). 

In these cases the courts indicate that a ‘‘fraudulent’’ understatement of value will void 
the policy completely. Under this view, the dishonesty penalty would apply only to unin- 
tentional understatements of value, or also perhaps to intentional understatements where the 
insured did not claim full recovery after loss. However, the fact that the full reporting 
clause is commonly known as the “‘honesty clause’ (see Wallace and Aetna cases supra and 
Tebbetts, op. cit. supra., note 1 at p. 1) indicates a general understanding that the penalty 
provided in this clause is the sole penalty for dishonesty in reporting. A contrary result 
should not be reached without specific language in the policy. 

8 The dishonesty penalty has been held not to violate state statutes requiring that in- 
surance companies pay the full amount of an insured’s losses up to the limits of the policy, 
since under the dishonesty penalty 1) coverage is only reduced where a low report also 
means a lower premium and 2) the insured has full coverage unless he voluntarily chooses 
to report incorrectly. Albert v. Home Fire & Marine Ins. Co. of Calif., 275 Wis. 280, 
81 N. W. 2d 549 (1957); Camilla Feed Mills Inc. v. St. Paul Fire & Marine Ins. Co., 
177 F. 2d 746 (C. C. A. 5th, 1949). 

In connection with the second of the reasons given above for upholding the dishonesty 
penalty, the question arises whether a report filed before the loss which understates values 
may ever be reformed after the loss. The majority view is that such reformation will not 
be allowed under any circumstances. Peters v. Great American Ins. Co., 177 F. 2d 773 
(C. A. A. 3th, 1949); Camilla Feed Mills Inc. v. St. Paul Fire & Marine Ins. Co. supra. 
On the other hand, the dissenting opinion in Sack v. Glenn Falls Ins. Co., 356 Pa. 487, 
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is dishonest and reports below actual values. If the grace period is cut off 
by an intervening loss, it is evident that the delinquency penalty acts as a 
dragnet which penalizes insured ‘‘A’’ as well as insured ““B.”” On the other 
hand, if the dishonesty penalty alone is applied, only the dishonest insured, 
“B,” is penalized. Such an application of the dishonesty penalty to insured 
“B” would require reference to the last report ““B’’ filed prior to the loss 
for purposes of establishing what percentage of the loss he can recover, 
whereas application of the delinquency penalty to insured ““B” would fix 
the amount reported in the last report filed prior to loss as a maximum of 
recovery.12 Which of these penalties would be more severe would depend 
upon the size of the loss and the amounts reported and actually present at 
the time of the last report prior to loss.'* 

The court decisions purporting to deal with the problem of whether 
the grace period is cut off by an insured loss have not been distinguished by 
careful analysis. As has been pointed out, the,court in Wallace v. World 
Fire & Marine Ins. Co. stated what seems to be the incorrect conclusion 
that the language of the delinquency penalty clause requires a cut-off of the 


52 A. 2d 173 (1947), indicates that reformation should be allowed in the case of an 
innocent understatement of values, provided the insured pays the additional premium. 
However, such a suit would present difficulty issues of subjective fact not present in an 
ordinary suit for reformation and is so pregnant with opportunity for fraud that an abso- 
lute bar on reformation of reports after loss would seem preferable. 

In Peters v. Great American Ins. Co. supra, it is stated that an insurer may not by 
conduct waive the dishonesty penalty, since the doctrine of waiver can apply only to pre- 
vent forfeiture and not to alter the amount of agreed coverage. See also Albert v. Home 
Fire & Marine Ins. Co. of Calif., supra. But see Columbia Fire Ins. Co. v. Boykin & 
Tayloe, discussed in note 6, supra. 


* Such an application of the dishonesty penalty is perfectly in accord with its language 
(quoted supra). However, this application gives rise to at least two questions. 

a) If the dishonesty penalty refers solely to the last report filed prior to loss and no 
delinquency penalty is invoked for reporting after loss but within the grace period, what 
is to prevent an insured who has loss from filing a dishonestly low report for premium 
purposes after the lossf The answer would seem to be that a low report of goods held at 
a time within thirty days of loss is extremely unlikely, as it would tend to make more 
difficult the insured’s burden of proving the full value of goods lost. 

b) How does the dishonesty penalty apply to first reports under a policy filed after 
loss but within the grace period? The answer here would seem to be that generally no 
penalty should be applied at this point, since any intent to defraud held by the insured 
has not yet been manifest in harm to the insurer. A comparison of the “provisional 
amount,” (particularly when it is calculated as a percentage of the policy limit) with the 
actual value of the inventory at the time the policy is written for purposes of applying the 
dishonesty penalty would seem rather unrealistic. But see Aetna Ins. Co. v. Rhodes, 170 
F. 2d 111 (C. C. A. 10th, 1948). 

% Of course, both penalties could be applied against the dishonest insured. However, 
there would seem ‘to be no literal justification for application of the delinquency penalty 
to the dishonest but not the honest insured unless it is argued that the “‘as above required”’ 
language in the delinquency penalty requires accurate reports for its satisfaction. 


*70 F. Supp. 193 (S. D. Calif. 1947), aff'd, 166 F. 2d 571 (C.C.A. 9th, 1948). 
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grace period and the application of the delinquency penalty. However, the 
insured in that case was also guilty of reporting below actual values prior 
to the loss, and it appears from the actual judgment that the court applied 
the dishonesty penalty which resulted in a judgment for a sum less than the 
$2,000 limit imposed by the delinquency penalty. 


In Camilla Feed Mills v. St. Paul Fire & Marine Ins. Co.’* the Fifth 
Circuit was also faced with an insured who reported below actual values 
prior to the loss. Here the court first considers the dishonesty penalty and, 
apparently finding it applicable, calculates the insured’s recovery at 
$3,179.24. The court also discusses the validity of the dishonesty pen- 
alty. However, the court then goes on to assert (citing the Wallace case) 
that the insured could not properly file after the loss his report for the 
last month ending before the loss, even though the grace period had not yet 
run on this report. This assertion is pure dicta in view of the fact that the 
trial court applied the dishonesty clause and its action in doing so was 
affirmed. 


On the other hand, in the process of holding that the grace period is 
not cut off by an insured loss, the Pennsylvania Supreme Court in Sack v. 
Glenn Falls Ins. Co.1* goes to the extreme of practically emasculating the 
dishonesty penalty. The holding in that case seems to be that an accurate 
report after the loss but within the grace period avoids not only the de- 
linquency penalty, but also the dishonesty penalty—-whether the last report 
filed before the loss was accurate or not. However, the court goes on to 
state that if inaccurate reports were filed before the loss with fraudulent 
intent the insured forfeits all recovery under the policy.1* The dissenting 
justice’s dissatisfaction with this decision is understandable. 


It is not surprising that the clearest decision in this area is that written 
by Judge Learned Hand in Schenley Distillers Corp. v. United States Fire 
Ins. Co.¥® While Judge Hand also flirts with the doubtful notion that a 
“fraudulent’’ report of values would mean forfeiture of all recovery under 
the policy, he rejects any claim of false reporting in this case and goes on to 
allow the insured to file reports after the loss where the grace period was 
found to have run on these reports.?° 


"177:F. 20: 746 (C. C. A. Oth, 1949). 
356 Pa. 487, 52 A. 2d 173 (1947). 


*8 See note in 11, supra. 


#90 F.:24:653. (G:C. A, 2d, 1937): 


In this case a grace period was provided but the time was left blank. The court 
found that the insurer had, by his conduct, assumed the responsibility of notifying the in- 
sured when his delay in filing reports was unreasonable. Until such notification, which 
was never given, the grace period continued to run. 
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CONCLUSION 


The delinquency clause and the dishonesty clause have two different 
functions. The dishonesty clause may be applied when the delinquency 
clause is inapplicable, but if the delinquency clause is applicable the dis- 
honesty clause may also be applicable to reduce the amount payable under 
the delinquency clause. The question of whether or not a report may be 
filed within the grace period and after a loss is completely immaterial as to 
a loss occurring prior to the filing of the report. 

The dishonesty clause cannot penalize an honest insured who has filed 
a correct report within the grace period for the month preceding the month 
for which the grace period is open at the time of loss, because the basis 
of settlement is the ratio of the values declared to the values on hand, which 
would perforce be 100%. 

An honest insured can be penalized by the delinquency clause where 
his inventories rise in value from month to month and his reports are two 
or more months in arrears. For example: 


Mo. Ending Values Date Filed 
January 31 $2,000 February 28 
February 28 3,000 March 15 
March 31 5,000 


If the date of loss is May 15, the grace period for the March report has 
expired. The insured has failed to file within the grace period as above 
required. The maximum recovery is, therefore, the sum of $3,000. This 
could be reduced by the dishonesty clause if the February values had been 
higher than $3,000, as pointed out above. 

The court in the Camilla case goes to great lengths to demonstrate that 
in some circumstances the minimum premium for the policy penalizes a 
dishonest insured and states that dishonest reports are not material to the 
risk because they do not deprive the insurer of any premium, arguing that 
the insured gets at most only the insurance he pays for. It seems to over- 
look entirely the moral hazard involved in doing business with people who 
seek to cheat even before a loss and that a dishonest insured can get more 
protection than he pays for if his inventory is progressively descending in 
value and he files a false delinquent and correct current report at the same 
time. 

By these comments we do not mean to imply that we think that merely 
inaccurate reporting should void the policy; however, we believe that false 
reports filed with fraudulent intent should void the policy because of the 
moral hazard. 
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The Law, Language, Research, 
Argument and Proof * 


By DAN P. JOHNSTON* 


I PURPOSE TO EXPLAIN, in a series of expositions 
and arguments, how we can and why we must apply the methods of scien- 
tific investigation to the law and to the facts of modern business. In so 
doing, I shall discuss the law and language together with the subjects of 
research, argument and proof. I shall address my arguments to psycholo- 
gists and scientists as well as to lawyers, logicians and businessmen be- 
cause our highly artificial system of legal research violates the rules and 
principles of research, argument and proof from the attitude of logicians, 
scientists and businessmen. 

That he who asserts must prove, however, is an essential principle of 
scientific thinking. This principle, which is called the burden of proof, 
applies to both affirmations and denials. If standing entirely without sup- 
porting facts, any thesis is a mere assertion. Without supporting facts, for 
instance, it is absurd to deny and it is to affirm that legal jurisprudence has 
never had the benefit of a scientific survey with rectification of errors by 
scientists who are able to reason and to think scientifically about either the 
law or the facts of business. But this assertion is either warranted or un- 
warranted, and the real foundation of proof is always the recognition 
which are on trial, whether such recognition is based on knowledge al- 
ready formulated in names and propositions or on observation and 
experience. 

Our knowledge forms a system of related parts, and any single ele- 
ment can be determined only when its relation is known to some other 
element or elements upon which it depends. Scientific thinking must 


+ ‘‘Have something to say, and say it, was the Duke of Wellington’s theory of style; 
Huxley’s was to say that which has to be said in such language that you can stand cross- 
examination on each word. Be clear, though you may be convicted of error. If you are 
clearly wrong, you will run up against a fact some time and get set right. If you shuffle 
with your subject, and study chiefly to use language which will give you a loophole of 
escape either way, there is no hope for you.’’—Life and Letters of Thomas H. Huxley. 
of similarities and differences between things known or observed and those 

* Executive Vice-President and General Counsel, Traders &% General Insurance Com- 
pany, Dallas, Texas. 
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therefore proceed by various methods of induction and deduction; such as, 
observation, experiment, analysis, synthesis, division, classification, and 
definition. Scientists must also be able to reason and to acquire and or- 
ganize the various elements of the knowledge that they need in order to 
understand and solve practical problems. We are living in a scientific age 
because scientists are able to reason and to acquire and organize the various 
elements of the knowledge that they need in order to understand and ex- 
plain the facts of nature and of the physical universe. But scientists are 
seldom interested in the law or the facts of business; and lawyers and 
businessmen are without basic training in the methods of scientific 
investigation. 

Lawyers and businessmen are therefore confronted with somewhat the 
same problems which confronted scientists at the beginning of the seven- 
teenth century, and we must solve our problems by somewhat the same 
methods that were used by scientists in solving their problems. The first 
step in the solution of any problem, however, is to acquire and classify 
the facts; and we should begin the study and the solution of our prob- 
lems by reading ‘“The Story of the World’s Great Thinkers.’’ This book 
was written by Ernest R. Trattner, and published by The New Home 
Library, New York, New York. 

If this book is not available, we should study some of the problems 
that confronted scientists at the time of such men as Copernicus, Galileo, 
Dalton, Huygens, Darwin, and others. At the time of Copernicus, for 
instance, scientists were confronted with the Ptolemaic theory of the uni- 
verse. This theory was false and was founded on false facts. Copernicus 
therefore began his study of the universe by various methods of induction 
and deduction; and he could not have known whether the sun or the 
earth is the center of the universe by studying only the philosophical disci- 
plines and the so-called social sciences. Nor would he have been interested 
in knowing whether the sun or the earth is the center of the universe had 
he been willing to believe that the truth is what so-called authorities say 
it is. 

Frederick the Great once said: ‘““The greatest and the noblest pleasure 
which we can have in this world is to discover new truths; and the next 
is to shake off old prejudices.”” All of the world’s great thinkers have 
been experimenters who are able and willing to discover new truths, and 
to shake off old prejudices. But research is search. It is search for new 
ideas and an examination and a verification of those already advanced. 
Creative thinkers must take the knowledge available in their day, redis- 
cover it, reinterpret it and synthesize it. They must refuse to live in the 
past, although they must seek light from the past to illuminate the path 
toward the future. Above all they must be able to reason, to maintain 
suspended judgments, to do sustained thinking, to put their beliefs and 
theories to the test of experience, and to reject those that are false. 


[ 53] 








It is possible to find favorable facts in support of the most absurd 
beliefs, if we ignore the unfavorable facts. An hypothesis must also explain 
and account for ali the known facts, favorable or unfavorable. Hence, the 
value of any hypothesis will be proportionate to the care and complete- 
ness with which its basis has been tested and verified. But the general rule 
of belief is that we believe when there is no reason to doubt, when there 
is no conflict between the new and old. Our older experiences stand guard 
in the reasoning processes as in all mental operations, and when any asser- 
tion does not agree with our older experiences, a feeling of doubt arises 
as a bar to its acceptance. Doubt is thus the incentive to all formal reason- 
ing processes, while belief makes them unnecessary. Scientists are there- 
fore able to reason about their problems not only because they are willing 
to seek and accept new knowledge, but also because they are always putting 
their beliefs and theories to the test of experience, and rejecting those that 
are false. 

Some people are not only unwilling to seek or accept new knowledge, 
but they ignore facts contrary to what they wish to believe. Some people, 
in fact, distort the truth in order to victimize other people by fallacious 
arguments. The words argument and proof are also general names which 
have many meanings; and we must study the subjects of argument and 
proof from the attitude of rhetoricians, logicians, lawyers, psychologists 
and scientists. This is true because a name is but a word or phrase desig- 
nating a logical concept. A concept, whether logical or illogical, can be 
acquired only by training and experience. We must therefore learn the 
meaning of the names argument and proof by acquiring and combining 
notions, concepts and ideas of many things, and of many departments of 
knowledge. 

“It is not the business of the Arts to worry the reason, but rather to 
stimulate the imagination and soothe the feelings of mankind.’’ This 
quotation is from a text book on the subject of rhetoric. But those who 
are interested only in stimulating the imagination and soothing the feel- 
ings of mankind are seldom able or willing to reason about either the law 
or the facts of business. Imagination is the least important of the pure 
thought processes. The products of imagination are not only not recog- 
nized, but it is assumed that the things that we imagine have no real 
existence. Thus many of our non-rational beliefs are illusions; and we 
cannot learn to disabuse our minds of non-rational beliefs by studying the 
subjects or argument and proof from the attitude of rhetoricians. Some 
rhetoricians, in fact, assert that “‘the power to think things out—that, 
which is the supreme test of intellect, you must get for your self.” 

Feeling is also a general name which has many meanings. It refers to 
and includes all kinds of mental states, from the sensations received from 
the skin to the most confused intellectual appreciations of truth. We 
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““feel’’ with our fingers, and we “‘feel’’ that certain things are true when 
we are unable to prove them, and when they are contrary to known facts 
and realities. The word feeling is also used for the unclassified in every 
field. When things cease to be indescribable, they are given a name, and 
become something else than feeling. Feeling is thus something that has 
not been described or named; when a mental state can be described and 
named it is no longer feeling. Pleasantness and unpleasantness are usually 
the only definite mental states to which the name feeling is applied. These 
mental states are found in connection with almost every other state, and 
in many different connections. Feeling is related to instinct and emotion; 
and we cannot understand them without an adequate knowledge of the 
phenomena of consciousness and behavior from the attitude of experimental 
psychologists. 

Logic is a linguistic discipline, not the science of sciences. Formal logic 
was invented by Aristotle. He was not only interested in facts and realities, 
but he was probably the most accurate observer of antiquity. Blackstone 
also believed that the law should be the essence of logical reasoning; and 
some useful knowledge of argument and proof may be found in logic. All 
logicians seem to agree that every proposition is either true or false, and 
that only true premises will yield true conclusions. Some logicians, how- 
ever, are interested only in formal proof, not truth. In fact, some logicians 
assert that they are uninterested in the utility or practical value of any 
thing. Yet, they assert that logic is an essential element of all sciences. It 
is therefore difficult to understand why they are uninterested in the truth of 
propositions. 

Jevons explained his attitude about the truth of propositions as 
follows: 

“Many logicians have also divided propositions according as they 
are true or false, and it might well seem to be a distinction of im- 
portance. Nevertheless, it is wholly beyond the province of the 
logician to consider whether a proposition is true or not in itself; 
all that he has to determine in the comparative truth of propositions 
—that is, whether one proposition is true when another is. Strictly 
speaking, logic has nothing to do with a proposition by itself; it is 
only in converting and transmuting certain propositions into certain 
others that the work of reasoning consists, and the truth of the con- 
clusion is only so far in question as it follows from the truth of what 
we shall call the premises. It is the duty of the special sciences each 
in its own sphere to determine what are true propositions and what 
are false, and logic would be but another name for the whole of 
knowledge could it take this duty on itself.” 


W. Stanley Jevons wrote “‘Lessons in Logic.’’ This book was pub- 


lished in 1880, by Macmillan and Company. It contains some useful in- 
formation. But all logical text-books should be studied from the attitude 
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of psychologists and scientists because logic is a linguistic discipline which 
was invented when little was known about either psychology or the meth- 
ods of scientific investigation. 

In his discourse on “‘Logical Method,’’ Pascal explained some of the 
reasons why nominal definitions are an essential element of discourse. In 
so doing, he discussed the things that need to be defined and the truths 
that need to be established by proof. His observations were summed up 
in five rules, which he inserted in the Port Royal Logic. These rules are 
as follows: 


1. To admit no terms in the least obscure or equivocal without 
defining them. 

2. To employ in the definitions only terms perfectly known or 
already explained. 

3. To demand as axioms only truths perfectly evident. 

4. To prove all propositions which are at all obscure, by em- 
ploying in their proof only the definitions which have preceded, or 
the axioms which have been accorded, or the propositions which have 
been already demonstrated, or the construction of the thing itself 
which is in dispute, when there may be any operation to perform. 

5. Never abuse the equivocation of terms by failing to substitute 
for them, mentally, the definitions which restrict and explain them. 


Most logicians enumerate five rules for an adequate definition. They 
are usually described as rules for defining a term. They are also used as 
principles of analysis, and we must know the requirements of an adequate 
definition in order to analyze and evaluate the meaning of terms. The 
rules usually enumerated by logicians are, in substance, as follows: 


1. The predicate term should state the essential property of the 
thing designated by the subject term. Thus, a triangle is a plane 
bounded by three straight lines. 

2. The predicate term should be equivalent to or convertible 
with the subject term. Thus, if a triangle is a plane figure bounded 
by three straight lines, then a plane figure bounded by three straight 
lines is a triangle, regardless of how many “‘authorities and experts’ 
contend or hold to the contrary. 

3. The predicate term should not contain the subject term or any 
synonym, antonym, or correlative of it. 

4. The predicate term should not be obscure, figurative, or 
ambiguous. 

5. The predicate term should be positive rather than negative. 


The word definition, however, is not only a general name which has 
many meanings, but it is the name of a scientific process. In fact, accurate 
definition is the beginning point and the ultimate goal of all scientific 
thinking. On this account, we must learn to recognize the differences be- 
tween terms and the things of which they are symbols of meaning. When 
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we use words, without having in mind at the moment the full and precise 
meaning of the words we use, we possess symbolic knowledge only; and 
there is no worse habit for a student or reader to acquire than that of ac- 
cepting words instead of a knowledge of the things of which words are 
symbols of meaning. We should therefore lose no opportunity of acquaint- 
ing ourselves, by means of the senses, with the forms and the properties 
of things, in order that the language we employ may, as far as possible, 
be employed intuitively. 

In his Discourse on Method, Descartes proposed four rules for guiding 
the reason in the attainment of truth. They are as follows: 

1. Never to accept anything as true, which we do not clearly 
know to be so; that is to say, carefully to avoid haste or prejudice, 
and to comprise nothing more in our judgments than what presents 
itself so clearly and distinctly to the mind that we cannot have any 
room to doubt it. 

2. To divide each difficulty we examine into as many parts as 
possible, or as may be required for resolving it. 

3. To conduct our thoughts in an orderly manner, commencing 
with the most simple and easily known objects, in order to ascend 
by degrees to the knowledge of the most complex. 

4. To make in every case enumerations so complete, and reviews 
so wide, that we may be sure of omitting nothing. 

In his exposition, The Method of Scientific Investigation, Huxley ex- 
plained why the method of scientific investigation is nothing but the ex- 
pression of the necessary mode of working of the human mind. It is, as 
he asserted, simply the mode by which all phenomena are reasoned about, 
rendered precise and exact. He also explained why the value of every 
generalization and of every hypothesis will be proportionate to the care 
and completeness with which their bases have been tested and verified. We 
should therefore study this exposition because it contains excellent examples 
of what scientists mean by the words generalization and hypothesis as well 
as why they are and must be used in discovering laws and causes. 

In 1913, Professor John Henry Wigmore compiled a book which was 
published by Little, Brown, and Company, Boston. The descriptive title 
of this book is ‘““The Principles of Judicial Proof as given by Logic, Psy- 
chology, and General Experience and Illustrated in Judicial Trials.” 

According to the Compiler, “this book aspires to offer, though in tenta- 
tive form only, a novum organum for the study of Judicial Evidence.” 
The first few paragraphs of the introduction are as follows: 

“The study of the principles of Evidence, for a lawyer, falls into 
two distinct parts. One is proof in the general sense,—the part con- 
cerned with the ratiocinative process of contentious persuasion,— 
mind to mind, counsel to juror, each partisan seeking to move the 
mind of the tribunal. The other part is Admissibility,—the proce- 
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dural rules devised by the law, and based on litigious experience and 
tradition, to guard the tribunal (particularly the jury) against errone- 
ous persuasion. Hitherto, the latter has loomed largest in our formal 
studies,—has, in fact, monopolized them; while the former, virtually 
ignored, has been left to chances of later acquisition, casual and em- 
piric, in the course of practice. Here we have been wrong; and in 
two ways: 
“For one thing, there is, and there must be, a probative science— 
the principles of proof—independent of the artificial rules of pro- 
cedure; hence, it can be and should be studied. This science, to be 
sure, may as yet be imperfectly formulated or even incapable of for- 
mulation. But all the more need is there to begin in earnest to in- 
vestigate and develop it. Furthermore, this process of Proof is the 
more important of the two,— indeed, is the ultimate purpose in every 
judicial investigation. The procedural rules for Admissibility are 
merely a preliminary aid to the main activity, viz. the persuasion of 
the tribunal’s mind to a correct conclusion by safe materials. This 
main process is that for which the jury are there, and on which the 
counsel’s duty is focused. Vital as it is, its principles surely demand 
study. 
“And, for another thing, the judicial rules of Admissibility are 
destined to lessen in relative importance during the next generation 
or later. Proof will assume the important place; and we must there- 
fore prepare ourselves for this shifting of emphasis. We must seek 
to acquire a scientific understanding of the principles of what may be 
called ‘natural’ proof,—the hitherto neglected process. If we do not 
do this, history will repeat itself, and we shall find ourselves in the 
present plight of Continental Europe. There in the early 1800’s the 
ancient worn-out numerical system of ‘legal proof’ was abolished by 
fiat, and the so-called ‘free proof’—namely no system at all—was 
substituted. For centuries, lawyers and judges had evidenced and 
proved by the artificial numerical system; they had no training in 
any other,—no understanding of the living process of belief; in con- 
sequence, when ‘legal proof’ was abolished, they were unready, and 
judicial trials have been carried on for a century past by uncompre- 
hended, unguided, and therefore unsafe mental processes. Only in 
recent times, under the influence of modern science, are they begin- 
ning to develop a science of proof. 
“Such will be our fate, when the time comes, if we do not lay 
foundations to prepare for the new stage of procedure. 
“The present work seems to be the first attempt in English, since 
Bentham, to call attentoin to the principles of Proof (distinguished 
from Admissibility) as a whole and as a system. It is therefore 
tentative. The chief service it aims to fulfill is to emphasize the sub- 
ject as a science, and to stimulate its professional study.” 


Professor Wigmore wrote the introduction to this book, and he makes 
the following comment about his own contributions: 
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“In offering this collection of illustrations and problems as a 

help toward the attainment of this higher purpose, the Compiler 

realizes the inadequacy of his own contributions (mainly 376, here- 

in) towards developing a sound and workable method. Yet, as 

Locke put it, ‘He that will not stir till he infallibly knows that the 

business he goes about will succeed, will have but little else to do but 

sit still and perish.’ And there is at least the consolation of believing 

that the illustrations will furnish entertaining reading in a field little 

patronized hitherto by lawyers. And along with this entertainment 

ought to come some consciousness of the importance of the general 

problems, and a resolve to bring the Courts and the Bar to recognize 

the coming stage of the law of evidence,—an epoch in which the 

present rules of Admissibility, already become too largely formalistic 
and unreal, will be partly supplemented by a new method.” 


In January 1958, The American Bar Journal published an article 
which reads, in part, as follows: 

“The authors of this book, (The Modern Researcher) being 
idealists, assume that the end of research and of reporting is to state 
the truth. Our profession must often write to obscure the truth. In 
establishing an adversary system in which legal issues of all kinds are 
determined by living men, our community has required its lawyers 
to abdicate their natural concern with ideal truth and to impose upon 
themselves a fiction that the truth is what the proper judge says it is. 

“Since judges, in ordinary circumstances, conform to what prior 
judges have written on the point in issue, a lawyer’s research is sub- 
stantially confined to producing ‘authorities.’ Our highly artificial 
system of legal research, with its hierarchy of authorities reaching 
democratically down to the most hairbrained case note in the most 
obscure law review, is balanced precariously on this habit. —The most 
time consuming research is often needed to shore up this doctrine of 
authority, although most lawyers will admit that, when authority 
stands against reason, the former will be circumvented. A sober ques- 
tion is whether our residual homage to the notion that decisions are 
determined by prior decisions has not led us to overemphasize the 
case hunting side of legal research.” 


As disclosed by this article, “‘the Courts and the Bar’’ adopted Case 
Book Methods of Legal Research, and ignored the advice of Professor Wig- 
more. But the value of every generalization, and of every hypothesis, is 
proportionate to the care and completeness with which its basis has been 
tested and verified. On this account, those who reason must put their 
beliefs and theories to the test of experience, and reject those that are false. 
“Our highly artificial system of legal research, with its hierarchy of author- 
ities reaching democratically down to the most hair-brained case note in 
the most obscure law review,” is therefore contrary to the essential prin- 
ciples of argument and proof from the attitude of logicians, psychologists 
and scientists. 
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Legal research not only violates the rules and principles of argument 
and proof from the attitude of logicians, psychologists and scientists, but 
we of the legal profession study the subject of research from the attitude 
of rhetoricians and schoolmen. To an absurd extent, we have assumed 
that legal jursiprudence constitutes the whole of knowledge. On this ac- 
count, we not only consult the opinions of ‘‘authorities and experts’’ who 
have no conception of either the law or the facts of business, but we, like 
medieval scientists and schoolmen, have rationalized our uncritically ac- 
cepted beliefs and customs for centuries. It is therefore impossible for the 
Courts or the Bar to acquire the knowledge that they need so long as they 
either pay homage to the fiction that the truth is what the proper judge 
says it is or reach democratically down to the most hairbrained case note in 
the most obscure law review in order to shore up the doctrine of authority. 


Those who discover new truths or shake off old prejudices must not 
only be willing to seek and accept new knowledge, but they must also be 
able to put their beliefs and theories to the test of experience, and to reject 
those that are false. On this account, ‘‘the power to think things out— 
that, which is the supreme test of intellect,’’ is an essential quality of an 
adequate education for lawyers and judges as well as for those who are 
concerned with the biological, the mathematical, and the physical sciences. 
We of the legal profession should therefore study the subjects of research, 
argument and proof from the attitude of logicians, psychologists and 
scientists. 

Knowledge, as asserted by Liebnitz, is either obscure or clear; either 
confused or distinct; either adequate or inadequate; and lastly either sym- 
bolical or intuitive. Perfect knowledge must be clear, distinct, adequate 
and intuitive; if it fails in any one of these respects it is more or less im- 
perfect. On this account, exposition must proceed by definition and ex- 
ample because general names in every universe of discourse must have a 
certain and knowable meaning. Our general knowledge of the law and of 
modern business, however, is not only obscure, confused, inadequate and 
symbolical, but the vocabulary of every man is limited by his training and 
experience. Hence, lawyers, judges and businessmen should begin the 
study and the solution of their linguistic problems by acquiring a clear, 
distinct, adequate and intuitive knowledge of discourse from the attitude 
of grammarians, rhetoricians, logicians, psychologists and scientists. 

The word law is a general name which needs accurate definition in 
every universe of discourse in which it is used. This word, however, is 
not only used in legal jurisprudence without regard to its various meanings, 
but much of our legal jurisprudence has been written by ‘‘authorities and 
experts’ who have pyramided false conclusions on false premises for cen- 
turies. Those who make a scientific survey of what the Courts and the 
Bar call law must therefore take the knowledge that is available to them, 
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rediscover it, reinterpret it and synthesize it. Above all they must be able 
to reason, to put their beliefs and theories to the test of experience, and to 
reject those that are founded on either false or inadequate facts. 

Since it requires many inductive and deductive reasonings to shake 
off old prejudices or to discover new truths, the solution of our educational 
problems will require the combined knowledge of lawyers, businessmen 
logicians, psychologists and scientists. Teaching and learning, for instance, 
are both psychological operations, and any science which is concerned with 
human behavior is related in some way to psychology. The whole of any 
thing, however, is equal to the sum of all of its parts, and any single ele- 
ment of our knowledge can be determined only when its relation is known 
to some other element or elements upon which it depends. We should 
therefore begin the study and the solution of our educational problems by 
acquiring an adequate knowledge of the essentials of psychology because 
we can neither reason nor think scientifically about either the law or the 
facts of modern business without being able to acquire and combine no- 
tions, concepts and ideas of thousands of things, and of many departments 
of knowledge. 


Sn Memoriam 


We are sorry to report the death of Mary Copelin, beloved 
wife of Sam H. Copelin of Philadelphia, on March 2, 1959. 
Mrs. Copelin was well known among our members, having at- 


tended several of our past conventions. 

We also regret the passing of Mrs. Walter A. Mansfield of 
Detroit last November, word of which was just recently received. 
She will be remembered by many members as having attended our 
recent conventions with her husband, who is one of our Vice- 
Presidents. 
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Supreme Court Decides Variable 


Annuities Are Securities 


The Supreme Court of the United States has ruled that variable 
annuities sold by insurance companies are not “‘insurance’’ contracts but 
are “‘securities,’’ as that term is defined in the Securities Act of 1933.* As 
securities, they must be registered under the Securities Act and an insurance 
company selling variable annuities must be registered as an “investment 
company” under the Investment Company Act. Public Law 15, the 
McCarran Act, is no bar to the Federal regulation of variable annuities 
issued by an insurance company nor to the regulation of such an insurer 
as an investment company. S.E.C. v. Variable Annuity Life Ins. Co. of 
Am. and The Equity Annuity Life Ins. Co.; Nat’l Ass’n. of Securities 
Dealers, Inc., v. Same, U. S. S.Ct., March 23, 1959, Nos. 290 and 237; 
27 U. S. Law Week 4211 (March 24, 1959), reversing 257 F. 2d 201 
and 155 F. Supp. 521; 3 L. Ed. 2d (5 to 4 decision). 

Considering the conflicting regulation between the States and the 
Federal Government over insurance Mr. Justice Douglas said: 

“We start with a reluctance to disturb the state regulatory schemes 
that are in actual effect, either by displacing them or by superimposing 
federal requirements on transactions to meet state requirements . 

““We deal, however, with a federal statute where the words ‘‘insurance’”’ 
and “‘annuity”’ are federal terms . . . the(ir) meaning . . . under these 
Federal Acts is a federal question.” 





Again, as stated by concurring Justice Brennan: 

v the historic functions of state insurance regulation become 
meaningless. Prescribed limitations on investment and examination of 
solvency and reserves become perfectly circular to the extent that there is 
no obligation to pay except in terms measured by one’s portfolio. But 
beyond controlling corporate solvency and the adequacy of reserves, and 
maintaining observance of the legal list of investments, the state plans of 
regulation do not go in regulating investment policy. Where the nature 
of the obligation assumed is such, the federally protected interests in dis- 
closure to the investor of the nature of the corporation to whom he is 
asked to entrust his money and the purposes ‘for “re it is to be used 
become obvious and real . 

“|. . it is evident that he Federal Act’s controls become vital.” 


* For a prior discussion of the nature of variable annuities see Ralph E. Becker, 
Variable Annuity Contracts: Insurance or Securities?, 9 Fed. Ins. Counsel Quar. 73 (Fall 
1958). Mr. Becker participated in the briefs for the respondent, Equity Annuity Life 
Insurance Company. [Ed.] 
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